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United States Court of Appeals fdr the 
District of Columbia 

a District Court of the United States for 

the District of Columbia 

No. 61406 In Equity j 

Employers Liability Assurance Corporation Ltd.^ a cor¬ 
poration, Plaintiff, 

vs. 

Rorert J. Hoage, Deputy Commissioner, District of Colum¬ 
bia, United States Employees’ Compensation Commis¬ 
sion, Defendant. 

United States of America, 

District of Columbia, ss: J 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia,, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Bill of Complaint for Injunction 

Filed May 11 1936 

In the Supreme Court of the District of Coluudbia 
Holding an Equity Court 
Equity No. 61406 

Employers Liability Assurance Corporation Ltd., a cor¬ 
poration, Plaintiff, 

v. 

Rorert J. Hoage, Deputy Commissioner, District of Colum¬ 
bia, United States Employees’ Compensation Commis¬ 
sion, Defendant . 

The Bill of Complaint of the plaintiff, Employees’ Lia- 
libity Assurance Corporation, Ltd., a corporation, respect¬ 
fully represents to the Court as follows: 
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1. That said Employers Liability Assurance Corpora¬ 
tion, Ltd., is a corporation organized and existing under 
the laws of the Commonwealth of Massachusetts, engaged 
in business in the District of Columbia, and brings this suit 
in its owm right as “insurance carrier”. 

2. The defendant, Robert J. Hoage, is a citizen of the 
United States, a resident of the District of Columbia and 
is sued in his capacity as Deputy Commissioner for the Dis¬ 
trict of Columbia, United States Employees Compensation 
Commission. 

3. On February 15th, 1936, and for five years prior thereto, 
Jacob B. Hardesty, a resident of Maryland, hereinafter 
referred to as “employee”, was employed by Walter A. 
Brown & Sons, Inc., a corporation, in the District of Colum¬ 
bia as a butcher in its wholesale meat and slaughtering 
establishment at 1110 Maryland Avenue, Southwest, Wash¬ 
ington, D. C. 

4. Pursuant to the provisions of an Act of Congress ap¬ 
proved March 4th, 1927 (44 Stats. L. 1424) known as the 

Longshoremen’s and Harbor Workers’ Compensa- 
2 tion Act which was made applicable to certain em¬ 
ployments in the District of Columbia by an Act ap¬ 
proved March 17th, 1928 (45 Stats. L. 600), there was is¬ 
sued to said employer by the Employers Liability Assur¬ 
ance Corporation, Ltd., plaintiff herein, and there was in 
force on February 15th, 1936, a certain policy of insurance 
No. WC-660273, insuring payment of compensation in case 
of injury or death of said employer’s employees arising out 
of and in the course of their employment. 

5. On Saturday, February 15th, 1936, said Jacob B. 
Hardesty was in the performance of his usual duties of 
employment and, after engaging in the shackling of a calf 
he complained to co-workers that he had hurt himself (in¬ 
dicating with his hand the abdominal region) but he con¬ 
tinued at his duties until the completion of the day’s 
work. He did not return to his employment until the next 
Tuesday when he followed the usual duties of his occupa¬ 
tion. He did not again return to work but was later carried 
to the Emergency Hospital for an exploratory operation to 
determine the nature of his abdominal complaint. The 
operation was performed on February 21st, 1936, and said 
employee thereafter died on February 26th, 1936, as the 
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result of pneumonia following said operation. An autopsy 
was performed on the date of death, both macroscopic and 
microscopic, and the findings of the exploratory operation, 
and the autopsy failed to reveal any evidence of any injury 
to the abdominal walls, or of any perforation or rupture 
or tear in the intestinal tract, but did disclose a very ex¬ 
tensive retroperitoneal abscess (of long standing and un¬ 
connected with the incident of February 15th, 1936) which 
accounted for the general peritonitis and subsequent in¬ 
volvement of the diaphragm and pleurae. 

6. On March 6th, 1936, the surviving widow, Ger- 
3 trude Hardesty, filed a claim in behalf of herself and 
in behalf of Frances Gertrude Blush, step-daughter 
of deceased employee, and Jack Blush, a step-grand-son. 

7. Said insurance carrier, upon receipt of a copy pf said 
claim, thereafter notified the defendant deputy commis¬ 
sioner that the question of liability for payment of death 
benefits under the compensation statute was controverted 
and the defendant ordered a formal hearing thereof. 

8. A hearing was thereafter held by said defendant dep¬ 
uty commissioner on April 6th, 1936, and the entire testi¬ 
mony of all witnesses was duly transcribed and is included 
in a certain Transcript of Testimony, which is attached 
hereto as “Plaintiff’s Exhibit ‘A’ ” and prayed to be read 
and considered as a part of this bill of complaint. 

9. At said hearing on April 6th, 1936, the insurance car¬ 
rier plaintiff herein, although admitting that the deceased 
employee was in the employ of Walter Brown & Sons, Inc., 
and that his weekly wage on a 6-day basis was $25|00 per 
week, denied that said employee sustained any injury in 
accordance with Section 2 of the D. C. Act and denied de¬ 
pendency of any children. 

10. Thereafter, on April 13th, 1936, defendant deputy 
commissioner filed a certain compensation order containing 
findings of fact and an award, granting compensation to 
said Gertrude Hardesty as surviving wife in the amount of 
$8.75 per week starting February 26th, 1936, and to Frances 
Blush, “surviving minor child”, at the rate of $2j50 per 
week, and directing the payment of such total weekl^ com¬ 
pensation of $11.25 until there has been a change in ^depen¬ 
dency or until the maximum amount provided by law has 
been paid, and ordering the sum of $200.00 to be paid to 
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the Deal Funeral Home, undertaker, for burial services. 
Copy of said compensation order is attached hereto, marked 
“Plaintiff’s Exhibit ‘B’ ” and prayed to be read 
4 and considered as a part of this bill of complaint. 

1 11. Plaintiff is advised and believes and therefore, 
upon information and belief, avers and charges that said 
findings of fact entered by said defendant Deputy Com¬ 
missioner are arbitrary, capricious, unreasonable, wholly 
predicated upon theory and conjecture, and therefore “not 
in accordance with law”; that the testimony adduced at the 
hearing fails to substantiate the finding of defendant dep¬ 
uty commissioner that— 

•/ 


“on said date the employee herein, while in the employ of 
the employer above named, sustained personal injury which 
arose out of and occurred in the course of his employment 
and resulted in his disability; * * * ” (italics ours). 


that said defendant deputy commissioner erred in law and 
in fact in finding that the disability and subsequent death 
of said employee was the result of accidental or personal 
injury within the meaning of Section 2 of the D. C. Work¬ 
men’s Compensation Act; that said findings are wholly 
without foundation in fact but based upon theory and sur¬ 
mise; that the medical testimony adduced at said hearing 
fails, ih whole or in part, to substantiate a finding that said 
employee received any injury in the course of his employ¬ 
ment on February 15th, 1936, but clearly indicates that no 
injury was found; that said defendant deputy commissioner 
has erred in law and in fact in awarding said surviving 
widow and surviving step-daughter the joint amount of 
$11.25 per week, but that the correct computation of said 
total amount due, if any, under the law is $10.83 per week; 
and that said award is otherwise based upon conjecture and 
speculation and not upon reasonable findings of fact as 
supported by competent evidence in said record before him 
and by proper application of said facts to the law of this 
jurisdiction in compensation cases. 

12. Plaintiff further avers that the continued pay- 
5 ment of an incorrect, erroneous and illegal compen¬ 
sation award to a widow and a minor step-daughter 
will work an unjust and unreasonable hardship upon the 
plaintiff and result in irreparable damage to plaintiff 
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through the inability of said claimants to repa^ said 
amounts in the event plaintiff is successful in maintaining 
this bill for relief by injunction, and, on the other haitd, un¬ 
less said weekly compensation payments are made as di¬ 
rected, cause plaintiff to be subjected to a 20% penalty 
under Section 14 (f) of said Act. On these grounds, plain¬ 
tiff asks that this Honorable Court stay the payment of 
compensation installments as required by said order filed 
April 13th, 1936, until final determination has been reached 
by the Court on the merits of plaintiff’s contentions made 
in good faith. 

WHEREFORE, the premises considered, plaintiff prays: 

1. That a writ of subpoena be issued by the Court 
against said defendant, Robert J. Hoage, deputy commis¬ 
sioner, requiring him, by a day certain to be therein named, 
to appear herein and answer the exigencies of this bill of 
complaint; 

2. That an injunction issue, pendente life and perma¬ 
nently, restraining the enforcement of said compensation 
order and award, in whole or in part, and requiring the de¬ 
fendant to vacate and set aside the same; 

3. That the payments under said award be stayed, pend¬ 
ing final decision therein; 

4. That said plaintiff may have such other and fhrther 
relief as the nature of the case may require and to this 
Court may seem meet and proper. 

EMPLOYERS’ LIABILITY ASSUR¬ 
ANCE CORPORATION, Ltd., a cor¬ 
poration 

By RALPH W FAIRBANK 
Its Representative and Agent 

FROST, MYERS & TOWERS 

per F H M 

Attorneys for Plaintiff. 

6 District of Columbia, ss: 

I, Ralph W. Fairbank, representative and agent for the 
Employers’ Liability Assurance Corporation, Ltd., a cor¬ 
poration, plaintiff in the above entitled cause of actiop, and 
being duly authorized by said corporation to mak^ this 
acknowledgment, on oath, depose and say that I have read 
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the foregoing bill for injunction by me subscribed and know 
the contents thereof; that the facts therein stated of mv 
personal knowledge are true and those stated upon infor¬ 
mation and belief, I believe to be true. 

RALPH W FAIRBANK 

Subscribed and sworn to before me this 8th day of May, 
1936. 

ARTHUR C. HARMAN 

(Seal) Notary Public , D. C. 

7 Plaintiff’s Exhibit 44 A” 

United States Employees’ Compensation Commission 
for the District of Columbia 

Before Hon. R. J. Hoage, 

Deputy Commissioner for the District of Columbia 

No. 2179-12 

Gertrude Hardesty, Claimant, 

vs. 

Walter Brown & Sons, Inc., Employer , 

Employers’ Liability Assurance 'Corporation, Ltd., Insur¬ 
ance Carrier. 

Transcript of Testimony at Hearing. 
***#**### 


Pursuant to notice, this matter was heard before Honor¬ 
able R. J. Hoage, Deputy Commissioner, United States Em¬ 
ployees’ Compensation Commission, at Washington, D. C., 
on the 6th day of April, 1936, at 10 o’clock a. m. 

Appearances: Mrs Gertrude Hardesty, the claimant in 
person; Frank H. Myers, Esquire, on behalf of the respon¬ 
dent. 

The Deputy Commissioner: This is the case of 
8 Gertrude Hardesty, claimant, versus Walter Brown 
& Sons, Incorporated, the employer, and the Em¬ 
ployers’ Liability Assurance Corporation, Limited, the in¬ 
surance carrier. 
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This is Fatal Case No. 2179-12. 

Having been formally set for hearing, the case is presented 
for consideration at this time. 

The parties present are: 

Gertrude Hardesty, the claimant in person, without legal 
representation; 

Frank H. Myers, Esquire, on behalf of the respondent. 

The witnesses present at this time are Doctor Atkinson— 
Is he here ? 

Doctor Atkinson: Here. 

The Deputy Commissioner: Mr. Brown, Mr. Barber, and 
your name is Thomas ? 

Mr. Thomas: Yes, sir. 

The Deputy Commissioner: What is your name? 

Mr. Lamont: Leroy Lamont. 

The Deputy Commissioner : All right. Will all of you 
stand and be sworn, please? 

(Thereupon the above named witnesses were duly sworn 
by the Deputy Commissioner.) 

The Deputy Commissioner: Claim was tiled by the claim¬ 
ant, Mrs. Gertrude Hardesty, in her own behalf and in be¬ 
half of Frances Blush Hardesty who she alleges was 
9 born on October 28, 1918, and Jack Blush Haj-desty, 
who she alleges was born on April 21, 1931. She 
alleges she is the surviving wife and the children are the 
surviving children of the deceased. 

(Thereupon a discussion was had which, pursuant to the 
order of the Deputy Commissioner, was not recorded.) 

The Deputy Commissioner: Wkat is your controversion 
in the case, Mr. Myers ? WTiat controversion are you rais¬ 
ing in this case ? 

Mr. Myers: W 7 e deny that he sustained any injury in ac¬ 
cordance with Section 2 of the Act, and we deny depen¬ 
dency. 

The Deputy Commissioner: You deny dependency? 

Mr. Myers: Yes, so far as the children are concerned. 

The Deputy Commissioner: I shall have to prove tljat the 
children were dependent. 

Mr. Myers: They are not his children. 

The Deputy Commissioner: They are not his children? 

Mr. Myers: No, sir. 
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The Deputy Commissioner: All right. What else? 

Mr. Mvers: That is all. 

The Deputy Commissioner: I am going to have the wages 
put on. 

Mr. Myers: Yes. 

The Deputy Commissioner: Now, as long as Mrs. Har¬ 
desty isn’t here, we will go a little bit backward. I will 
ask Mr. Barber to take the stand, if he will, please. 

10 It is just a question of wages. 

Thereupon Gilbert William Barber was called as 
a witness for and on behalf of the claimant, and having 
been previously duly sworn by the Deputy Commissioner, 
as abov6 indicated, assumed the witness stand and, upon 
examination, testified as follows: 

Examination in Chief 

By the Deputy Commissioner: 

Q. Mr. Barber, give your full name and address, please. 
A. Gilbert William Barber. 

Q. Your address, please? A. 311 Elm Avenue, Takoma 
Park, Maryland. 

Q. You are an employee of Walter Brown & Sons, Incor¬ 
porated? A. Yes. 

JL, 

Q. Hbw long have you been employed there ? A. Twelve 
years. 

Q. WTiat is your position with them? A. Secretary- 
Treasurer. 

Q. You have charge of the records, including the pay¬ 
rolls? A. Yes, sir. 

Q. Have you in your possession a copy of the wages 
earned by Jacob Hardesty? Is that his name? A. 

11 Jacob B. Hardesty. 

Q. For one year preceding the date of the injury? 

A. Yes. 

The Deputy Commissioner: Mr. Myers, would you like 
to see this ? 

Mr. Myers: Yes, may I look at it? 

The Deputy Commissioner (handing a paper writing to 
Mr. Myers): I do not know what the amount is, but I will 
have them take it off. 

Mr. Myers: Yes, that is all right. 
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By Mr. Myers: j 

Q. He was paid twenty-five dollars a week, I understand, 
for fifty-two weeks? A. Yes. • 

Mr. Myers: He was on a six-day week basis. 

The Deputy Commissioner: You will admit that as the 
weekly wage of the claimant? 

Mr. Myers: Yes. 

By the Deputy Commissioner: 

Q. Mr. Barber, how long had you known Jake Hardesty? 
A. Approximately five years. I think around five years. 

Q. In just what way did you come in contact with him? 
A. Why, our business increased to the point wh^re we 
needed a man. We heard his reputation as a workman to 
be unusually good and a man that would fit into our or¬ 
ganization very good; so we contacted him and made 
12 arrangements to pay him thirty dollars a week, and 
then the N. R. A. came along— 

Q. (interposing) Never mind that part of it. What I am 
getting at, Mr. Barber, is this: What kind of a worker was 
he? A. He was a man who never lost a day’s work that I 
know of since he was there because of sickness. He was a 
man of unusual strength. 

Q. How large a man was he ? A. He was a man about six 
feet tall and weighed close to 180 pounds. 

Q. How old a man was he ? A. Oh, around in the iorties. 
He was a man of unusual strength and health; a man you 
could depend on to do his work, a man who would rather 
die than lose a day’s work. 

Q. He was a conscientious employee ? A. He was a con¬ 
scientious employee, a man whose strength and his health 
was known. His mother before him was known to be able to 
pick up— 

Mr. Myers (interposing): Of course, the question of the 
employee being conscientious is not in issue. 

The Deputy Commissioner: We often have them pikt such 
things into the record. 

Mr. Myers: I just do not want it to appear thai I am 
controverting his conscientiousness. 
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By the Deputy Commissioner: 

Q. Did you ever hear him complain in any way? 

13 A. Never in my life. 

Q. Of being ill? A. No. He used to make fun of 
me. He said, “If you would eat some good corned beef 
and cabbage,” he said ,“you would be strong too.” 

He was just a powerful man. That is all. 

The Deputy Commissioner: You may inquire. 

Cross Examination 
By Mr. Myers: 

Q. Were you present on the day that he stopped work? 
Or were you present at the time of the alleged accident 
that he spoke of? A. I was there but he did not report it 
to me. 

Mr. Myers: I see. No further questions. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Thereupon Walter Brown was called as a witness by the 
Deputy Commissioner, and having been previously duly 
sworn by the Deputy Commissioner, as is above indicated, 
assumed the witness stand and, upon examination, testified 
as follows: 

The Deputy Commissioner: Mr. Brown’s address is the 
same as Mr. Barber’s. 

14 Examination in Chief 

By the Deputy Commissioner: 

Q. Mr. Brown, you are the owner of Walter Brown & 
Sons, Incorporated? A. Best part of it, yes—ninety-eight 
per cent of it. 

Q. Mr. Brown, how long did you know Jack Hardesty, 
the deceased? A. I guess about twenty years. 

Q. How long had he been in your employ? A. About five. 

Q. Did you come closely in contact with him? A. Yes. 

Q. Daily? A. Daily, yes, sir, with the exception of Satur¬ 
days. 

Q. What was the nature of his work, Mr. Brown? A. He 
was a butcher. 

Q. And just what did that entail? A. Well, it entailed 
killing calves, lambs, hogs, and pigs. 
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Q. Did you consider that strenuous, heavy work? A. Yes, 
sir. 

Q. What particular part of that work did he c.o that 
you would consider strenuous? A. Well, he nearly always 
shackled the stuff—the calves and the lambs. 

Q. What does that mean? A. That means, gdes into 

15 an enclosed pen, probably a little bit larger than this 
table, put a chain around the calf’s leg, and then 

hooks that chain on a hoist, an electric hoist, and some¬ 
times, of course, he would pull the calf along whepe this 
hoist goes up to the hook and then hook it on this chain 
over the hoist. There is four hooks on the hoist. 

Q. Was that strenuous work? A. Yes, sir. 

Q. Was it especially strenuous, dependant largely upon 
the action of the critter that he was handling? A. I do 
not know about that. It was strenuous at any tim^. 

Q. I mean if the animal jerked away? A. If the animal 
jerked away he was compelled to pull it over to this hook. 
You get no struggle until the pen becomes practically 
empty of stock. When the pen is full, twenty calves in a 
pen that we ordinarily kill at a killing, why, tl}e first 
eighteen calves are easy to hook. The last one br two 
generally fight to keep from being pulled over !to the 
shackle. 

Q. Do you know anything of the nature of the animals 
that he was working with on the day of his injury? A. I do 
not. I wasn’t down there. 

Q. You do not know anything about the accident Except¬ 
ing what you heard? A. That is all. 

16 Cross Examination 

By Mr. Myers: 

Q. You have several sized pens down there? A. Yes, sir, 
but only one shackling pen. 

Q. WTiat is the size of your shackling pen? A. A little 
larger than this table. You can just crowd twenty calves 
m it. 

Q. That is the only pen you used for shackling calves? 
A. Yes, sir. 

Mr. Myers: No further questions. 

The Deputy Commissioner: You and Barber can go back, 
if you wish. 
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(Thereupon the witness was excused and retired from 
the witness stand.) 

The Deputy Commissioner: I would like to get a de¬ 
scription before the doctor goes on the stand. 

Thereupon Leroy Everett Lament was called as a witness 
by the Deputy Commissioner, and having been previously 
duly sworn by the Deputy Commissioner, as is above indi¬ 
cated, assumed the witness stand and, upon examination, 
testified as follows: 

Examination in Chief 

By the Deputy Commissioner: 

Q. Give your full name. A. Leroy Everett 

17 Lamont. 

1 Q. And your address ? A. 1819 Central Avenue. 

Q. What is your business? A. Butcher. 

Q. Butcher? A. Yes. 

Q. Who do you work for? A. Mr. Brown—Walter 
Brown. 

Q. How long have you worked for Walter Brown & Sons? 
A. Seven years. 

Q. Did you know Jake Hardesty? A. Yes. 

Q. How long had you known him? A. Ever since he had 
been working there. 

Q. Ever since he had been working there? How long is 
that about? About five years? A. About five years. 

Q. What kind of a man was he for strength and size? A. 
Well, he was a good sized man. He was very strong. 

Q. He was very strong? A. Yes. 

Q. Were you with him on the morning—we are referring 
to February 15th now—when he made any complaint? 

A. Yes. 

18 Q. Tell us exactly what he was doing and what hap¬ 
pened, will you please? A. Well, he was shackling 

calves and I was cutting the heads off. He got to the last 
one. He was having quite a time hanging them up because 
he was giving— 

Q. (interposing) The last one, you say? A. Yes, he was 
kicking and pulling away and took a little while to shackle. 

Q. How long would you say it took him to shackle it? A. 
Oh, longer than the rest of them. I would say three or four 
minutes, or four or five minutes. 
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Q. You mean it took that much longer to shackle this calf 
than the others? A. Yes. 

Q. Was it tall? A. A good sized calf. 

Q. When he was shackling the calf what did it do? A. I 
couldn’t see it very well, hut the way it was going, it was 
pulling away from him. 

Mr. Myers: I object to his conclusions, if he couldn’t see. 
The Witness: I couldn’t see right in the pen. 

The Deputy Commissioner: All right. Strike oht that 
statement. 

By the Deputy Commissioner: 

19 Q. What did he say to you about it, if anything? 
A. Well, when he got through shackling the calf— 

Q. (interposing) You mean when he shackled the calf? 
A. Yes. 

Q. He killed it? A. No, I killed it. 

Q. He shackled it? A. The machine took it out. 

Q. So all he did was to get it shackled so the machine 
could raise it? A. Yes. 

Q. And he had been shackling this calf for some time? 
A. Yes. 

Q. What makes you think he had a strenuous tim^ shack¬ 
ling the calf? A. Well, this time—Between them—They 
usuallv come out as fast as I cut them. This time ii; was a 

m/ 

long time coming out. I knew he was having a hard time 
shcakling it. 

Q. Sometimes he had trouble? A. Yes. 

Q. Did you see him after that? A. After he finis;hed he 
came out. 

Q. What did he say? A. He was leaning on a rail about 
as high as this table and he said, “I believe I hurt 

20 mvself. It feels like something broke loose.” 

Q. Did he indicate about where it was ? A. He was 
holding his stomach. 

Q. He was holding his stomach? With which hand was 
he holding his stomach? A. I don’t know exactly. 

Q. Do you know which side he was holding his hand on? 
Left, right, or in the center? A. He was holding his 
stomach like this (indicating). 

The Deputy Commissioner: Indicating the mid section 
of the abdomen. 
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By the Deputy Commissioner: 

Q. What did he say about hurting himself? A. That is 
all he said, as I remember. 

Q. He said, “I believe I hurt myself”? A. Yes. 

Q. And he was holding his hand upon his stomach? A. 
Yes, sir, and he complained at the time. 

Q. He complained at the time? A. Yes. 

Q. What time of day was this? A. I don’t know exactly, 
but it was around between eight and nine o’clock. 

Q. In the morning? A. Yes. 

21 Q. How many calves did he kil], after that? A. 
That was the last one. 

Q. That was the last one he killed? What did he do the 
rest of the day, as far as you know? A. I don’t know. 

Q. When did you hear him complain again? A. He was 
talking about it before he went home. 

Q. What time did he go home? Do you know? A. He 
usually went home around eleven-thirty—eleven o ’clock. 

Q. What did he say when he went home ? A. He said his 
stomach was still bothering him. 

Q. His stomach was still bothering him? A. Yes. 

Q. Had you ever heard him complain before that time? 
A. No. 

Q. This was the first time? A. Yes. 

Q. How did he act when he came in? Did he say he was 
suffering, or just what was his condition? Was it just a 
passing complaint? A. I didn’t pay exactly much attention 
to it, because he didn’t seem to think it was anything 
serious! We were talking then and he said it felt like he 
had hurt himself. 

Q. Did he say anything about having hurt his 

22 stomach before that? A. No. 

Cross Examination 
By Mr. Myers: 

Q. You saw him before he left and he didn’t give must 
emphasis to it, that is, he wasn’t complaining so much? 
A. Yes. 

Q. Did he continue to work after that? A. That was the 
last calf. 

Q. Neither one of you did anything after that last calf? 

A. No. 
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Q. No butchering done? A. No. 

Q. Who helped you butcher after that? A. There wasn’t 
anything to be done. 

Q. He only complained of his stomach hurting him? A. 
Yes. 

Q. Isn’t it the usual thing, Mr. Lamont, tl^at you 
have trouble shackling the last calf in the pen? I mean, 
that isn’t an unusual thing? The last calf kicks around in 
the pen and you usually have more trouble with him than 
with the others? A. Yes. 

Q. So it is not an unusual thing that the last calf in the 
pen is a difficult calf to handle? A. Some of them 

23 will wallow more than the others. 

Q. You have noticed that any number of times? 

A. Yes. 

Q. None of the calves go willingly to slaughter, do they, 
Mr. Lamont? A. Some of them are not so bad to handle, 
no, sir. 

Q. Didn’t you and Mr. Hardesty after that help to cut the 
calves up into parts? A. We don’t cut them open. 

Q. What do they do with them? A. They go into the ice 
box and they hang in the ice box until— 

Q. (interposing) You don’t skin them at all? A. No, 
they go down in the cellar. 

Q. I say you don’t do anything after you cut the heads 
off? A. Oh, they are dressed. 

Q. Do vou dress them? Do you help to dress them? A. 
Yes. 

Q. Did you help dress them that morning? A. Yes. 

Q. Did Mr. Hardesty help dress them? A. Yes. 

Q. So you were not sitting around idle ? A. After we got 
through, yes. 

Q. So after this last calf got his head cut off, you and 
Mr. Hardesty proceeded to dress the calves? A. We 

24 finished dressing them and got them down in the ice 
box. 

Q. Were they there hung up? A. Yes. 

Q. Until they are ready to be sold; is that correct? A. 
Yes. 

Q. You say this happened around eight or nine o’clock in 
the morning? A. I think that was the time. 
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Q. It is customary for him to go off about eleven o’clock? 
A. We usually go home about eleven or half past. 

Q. He did go home that day around that time? A. Yes. 
Q. You do not remember what day of the week that was, 
do you? A. It was on a Saturday. 

The Deputy Commissioner: Speak up plainly. 

The Witness: Saturday. 

The Deputy Commissioner: Saturday, the 15th? 

Mr. Myers: I really do not know’ myself. 

By Mr. Myers: 

Q. There was no work on Sunday? A. No. 

! Q. Did he come back on Monday? A. Monday? 

25 Q. That is the 17th. A. No, I think—I don’t think 
he did. I don’t remember very well. 

Q. Yoh don’t remember whether he did or not? A. I don’t 
remember. It has been so long ago, but I don’t think he 
came back Monday. 

The Deputy Commissioner: Mr. Myers, from the record I 
see the employer’s report shows that on Monday he did not 
work. He worked Tuesday. Monday he came in but did not 
work, and he worked no more after Tuesday. 

Mr. Myers: I have no record of that. The only thing I 
have is the first report. 

The Deputy Commissioner: I did not get a report of that. 
I asked the employer to furnish me a copy of it and I will 
give it to you. 

Mr. Myers: I notice on the report it was dated February 
22nd. That is the one I have. You will notice the last day 
he worked was February 18th. It does not say he did not 
work the 17th at all. 

I beg your pardon. 

The Deputy Commissioner: The 18th. That is Tuesday, 
That is correct. 

Mr. Myers: The last day he worked was Tuesday. 

The Deputy Commissioner: He worked no more after 
that. That is clear in the record, isn’t it? 

26 Mr. Myers: Yes. 

The Deputy Commissioner: Are you through, Mr. 

Myers ? 

Mr. Myers: Yes, I think so. 
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By the Deputy Commissioner: 

Q. Now, about his complaint after this happenecj: What 
did you and Hardesty do? Did you skin the calves j too, or 
did somebody else skin them? A. Well, we have one man— 
we have different things for each other. 

Q. WTiat was Hardesty doing? A. Oh, he helped me dress 
them. 

Q. What do you mean by dressing them? Cleaning them 
and skinning them? A. That is just opening them ind tak¬ 
ing the livers out. 

Q. Did you take the rest of the entrails out? A. Yes. 

Q. But you did not skin them? A. No. 

Q. That is what you and Hardesty were doing? A. Yes. 

Q. How difficult is that work? A. That isn’t very hard; it 
is very easy. 

Q. You would be standing up? A. Yes. 

Q. How long after did he make his first complaint? 
27 You say he complained before he went home and 
after it happened, but did he say anything ab^)ut it at 
any other time but just those times? A. That is all. i I don’t 
remember. 

By Mr. Myers: 

Q. He did not lay much stress on it at all, did he, Mr. 
Lamont? A. I wouldn’t remember. 

The Deputy Commissioner: That isn’t proper. Strike 
the question. 

(Thereupon the witness was excused and retired f rom the 
witness stand.) 

Thereupon Frederick D. Thomas was called as a witness 
for and on behalf of the claimant and having been previ¬ 
ously duly sworn by the Deputy Commissioner, as is above 
indicated, assumed the witness stand and, upon examina¬ 
tion, testified as follows: 

Examination in Chief 

By the Deputy Commissioner: 

Q. Your name is Frederick D. Thomas? A. Yes. 

Q. Your address is the same as that of Lamont? A. Yes. 

Q. You work for Walter Brown & Sons? A. Yes. 
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28 Q. You have worked there how long? A. Twelve 
years. 

Q. Did you know Mr. Hardesty? A. Yes. 

Q. How long have you known him? A. About five years. 
Q. Did you work with him or not? A. I did. 

Q. What kind of work did you do? A. I skins the calves. 
Q. You skinned them? A. Yes. 

Q. Then they come to you on a track after they have been 
shackled and placed on a hoist? A. Yes. 

Q. How close were you working to where Hardesty was 
working? A. At the time he was shackling the calves I was 
in a position to see his actions. 

Q. All right. Tell us all you know about it. A. At the 
time he was hanging these calves, this calf gave him very 
much trouble getting the chain on his legs. 

Q. "What kind of trouble? Jerking around? A. Yes, he 
did. When he came out of the pen he said, “I think 

29 I hurt myself.” 

Q. You mean out of the shackling pen? A. Out of 
the shackling pen. 

Q. Did he come out of there with a calf? A. No. 

Q. You mean when he came out of the shackling pen? A. 
Yes. 

Q. What did he say about it then? A. He said, “I think 
I hurt myself.” 

I said, “Oh, no, Jake, I don’t guess you have.” Just like 
that. 

Then he went on and we finished up wfith those calves. 
Q. You finished up those calves ? What do you mean ? A. 
Well, we finished dressing them. We finished them up. 

Q. How many calves did he shackle after this one? A. 
No more. 

Q. That was the last calf? A. That was the last calf in 
the pen. 

Q. Wlien you say he had difficulty shackling the calves, 
what do you mean? He had to catch them, throw them, or 
what did he have to do ? A. He had to put the chain around 
his leg. 

Q. He had to catch it first? A. Yes. 

1 Q. Did he have any trouble catching it? A. Well, 

30 yes. 
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Q. What did he do, then? Did he have to throw jit before 
he could put the chain on its leg? A. He had to pull it 
across the pen to the shackle. 

Q. Then he had to catch it first to get hold of it. Now, in 
catching it, did he have any trouble catching it? 

By Mr. Myers: 

Q. Did you see him catch it? A. I did. I was ifi a posi¬ 
tion to see it. 


By the Deputy Commissioner: 

Q. I just thought you said you looked over in the pen to 
see why the calf did not come up ? 

Mr. Myers: That was the other man. 

By Mr. Myers: 

Q. Did you say you were not in a position to see it? A. 


I didn’t say nothing—not that statement. 

The Deputy Commissioner: Lamont said that. 

By the Deputy Commissioner: 

Q. What I am trying to get at is a picture of just what 
struggle he had. You said he had trouble shackling the calf. 
Do you mean the calf was running away from him and he 
had to run to catch it? A. It was running around this pen. 

Q. Was it a small sized calf? A. A calf weighing around 
180 pounds. 

Q. Is that as large a calf as you kill? A. Oh, no. 
31 We will kill some as high as 300 pounds. 

Q. You would consider it larger than the (average? 

A. Yes. 


Q. And when he got hold of the calf what happened? A. 
The calf was kicking and squeeling and climbing around. 
He had to pull them over to the shackle where he puts them 


on this electric hoist. 

Q. Then, when he complained and said, “I beliefe I hurt 
myself,” did he indicate where he hurt himself by putting 
his hand there ? A. He was holding his stomach. 

Q. Whereabouts did he put his hand? A. He was holding 
his stomach like this (indicating). 

The Deputy Commissioner: The mid sectiofi of the 
abdomen. 
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By the Deputy Commissioner: 

Q. Did you hear him complain that day? A. Yes, he said 
his stomach was still bothering him. 

Q. What time of day was that? A. I guess it was around 
about eight or nine o ’clock. 

Q. That was when this happened? A. That was when 
this happened. 

Q. Now, when did you hear him complain again, or did 
you hear him complain again? A. Well, I never heard him 
complain. He was a man who did not complain much 

32 Q. Did you work for the rest of the forenoon while 
he was there? A. I worked for the rest of the fore¬ 
noon until we finished. 

Q. How long did you finish up after this happened, or 
when he made this complaint? A. He just finished up 
around eleven o’clock. 

Q. Do you think that is about the time he finished on this 
day? A. I would judge so because very seldom we worked 
later than twelve o’clock on Saturdays. 

Q. Had you ever heard him complain of any trouble be¬ 
fore that? A. Never have. 

Q. Did you see Hardesty after that time? A. I seen him? 
What do you mean? That day? 

Q. Np, I mean after that day. A. No, I didn’t see him. 

Q. Did he come back to work after that? A. Monday— 
next week. He came back on Tuesday. I didn’t see him 
Monday. 

Q.WTiat did he do on Tuesday? A. Well, he went on with 
his work. 

Q. Shackling calves? A. Yes. 

Q. Did you hear any complaint out of him on Tues- 

33 day? A. Yes. 

Q. What did he say on Tuesday? A. He said his 
stomach bothered him. 

Q. Is that all he said, that his stomach was bothering him? 
A. He said his stomach was hurting him. 

Q. Did he say that more than once to you on Tuesday? A. 
Well, I don’t remember whether he did or not. 

Q. But you do remember that he was still complaining on 
Tuesday? A. Yes. 

The Deputy Commissioner: All right, Mr. Myers. 
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Cross Examination 
By Mr. Myers: 

Q. How big is the pen? How big was the pen? A. I 
couldn’t tell you exactly. j 

Q. As big as this table? A. About the size of ^his table. 
Mr. Myers: All right. No further questions, j 
(Thereupon the witness was excused and retired from 
the witness stand.) 

Thereupon Mrs. Gertrude Hardesty the claimant herein, 
was called as a witness for and in her own behalf and 

34 being then and there duly sworn by the Deputy Com¬ 
missioner, assumed the witness stand and, upon ex¬ 
amination, testified as follows: 

Examination in Chief 

By the Deputy Commissioner: 

Q. Mrs. Hardesty, is this your daughter with you? A. 
My daughter-in-law. This is my son. 

Q. Is this Jack Blush Hardesty? A. No, we adapted him 
when he was two months old. 

Q. He is not here? A. No. 

The Deputy Commissioner: I thought this wasn’t him. I 
knew he was over eighteen years of age. 

By the Deputy Commissioner: 

Q. Mrs. Hardesty, what is your address ? A. Birmingham 
Avenue and C Street, Greater Capitol Heights. 

Q. You are the wife of Jacob Hardesty? A. Yes. 

Q. Have you the paper here? A. No, they haVe it here. 
It came in the day I brought that in. 

Q. How long ago? A. Just last week. 

Q. Here they are in an envelope. A. That is why I didn’t 
see it. 

Q. Were you living with Mr. Hardesty at the time 

35 of his death? A. Yes. j 

Q. Had you ever filed a bill for divorce? A. No, sir. 
We were just like children together. 

The Deputy Commissioner: That is just a question that 
has to be asked. 

(A paper writing was handed to Mr. Myers.) 
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Mr. Myers: We shall admit this. 

The Deputy Commissioner: You will admit that she is the 
surviving wife of the deceased employee? 

Mr. Myers: Yes. 

By the Deputy Commissioner: 

i 

Q. Mrs. Hardesty, you filed claim for two children— 
Frances Blush, vrhom you say was born October 28, 1918— 
Mr. Myers, I hand you the certificate of Frances Blush. She 
became of age in October, I see. 

Mr. Myers: Yes. 

By the Deputy Commissioner: 

Q. MrsJ Hardesty, I have the certificate of Frances Ger¬ 
trude Blush. Who is she ? A. That is my daughter. 

Q. Your daughter? A. Yes. 

Q. Your daughter? A. By a former marriage. 

36 Q. Yes. A. Yes, just a baby when Mr. Hardesty 
and I go married. 

Q. And had she lived with you ? Has she lived wuth you 
all her life? A. Yes. 

Q. Was she living with you at the time you were living 
with Mr. Hardesty? A. Yes. 

Q. Did you have any other income to support her from? 
A. No, sir. 

Q. Was she dependent on Mr. Hardesty at the time of his 
death? A. Yes. 

Q. Was she working? A. No, sir, she goes to high school. 
Q. Does she continue to keep the name of Gertrude Fran¬ 
ces Blush? A. Yes. 

Q. Did she ever accept Mr. Hardesty’s name? A. Some¬ 
times they called her that in school, but we never had it 
changed. 

Q. There is no legal adoption? A. No. 

Q. Then it was a step-child? A. Yes. 

37 The Deputy Commissioner: Any further ques¬ 
tions ? 

Cross Examination 
By Mr. Myers: 

Q. I understand that the young lady is not employed at 
this time? A. No. 
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Q. She is still going to high school? A. Yes. 

Q. She was born October 28, 1918? A. Yes. 

Mr. Myers: All right. 

The Deputy Commissioner: I hold in my hand the cer¬ 
tificate of birth of a male child born March 1, 1^07, and 
your claim calls for compensation for Jack Blush, born 
April 21, 1931, the same date indicated on the birpi regis¬ 
tration certificate. Is that Jack Blush’s birth certificate? 

Mr. Myers: May we correct that? You said l^Iarch 1, 
1907. | 

The Deputy Commissioner: It should be April fcl, 1931, 
Mr. Myers. 

By the Deputy Commissioner: 

Q. This is your child by a former marriage? A. No, he 

is not. Mr. Hardestv had taken him to raise when he was 

* 

two months old. 

Q. It is the same name, I notice? A. Yes. 

38 Q. What relation was he to you? A. He was one 
of mv son’s children. 

Q. It is your grandchild? A. Yes. 

Q. And Mr. Hardesty had taken him to raise when? A. 
Well, we have had him since he was two months old. His 
mother and father both were sick. Had typhoid fever— 
both of them, and my husband told me it was all right for 
us to take them and we got so attached to them that when 
they got well Mr. Hardesty wouldn’t let them go back. 

Q. Did he ever take out any legal adoption papers for 
him? A. No. 

Q. Did he have any other means of income excepting 
through Mr. Hardesty? A. That is all. 

Q. Did Mr. Hardesty act as a parent to him through all 
these years? A. Yes. 

Q. As a father? A. Yes. 

Q. How did he recognize Mr. Hardesty? A. He called 
him Daddy. 

Q. What name did he go by? A. My little boy? 

39 Q. Yes. A. Jack. 

Q. Jack Hardesty or Jack Blush? A. Jack Hard¬ 
esty. Everybody called him Jack Hardesty. 

Q. Is he in school? A. He isn’t old enough to go to 
school. He is only four. He isn’t old enough tfo go to 
school. 
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Q. He 'has no other means of support except what Mr. 
Hardesty furnished him? A. No. 

Q. Do you have to take care of him now? A. I wouldn’t 
want to part with him if I can help it. 

Q. You have no other means of support for him other 
than whht Mr. Hardesty furnished for him? A. No, that 
is right. That is all. 

The Deputy Commissioner: You may inquire. 

By Mr. Myers: 

Q. His father and mother are living? A. Yes. 

Q. His father and mother are working? A. No. 

Q. Neither one? A. No, his father is working for the 
Relief, making only fourteen dollars a week. 

Mr. Blush: That is my boy. 

40 Mr. Myers: Of course, we do not want to be tech¬ 
nical about it, but we believe that unless the child 
is adopted or is a step-child he does not come within the 
meaning of “child” under the Act. I believe Frances Blush 
apparently does. 

The Deputy Commissioner: This would be a step-grand¬ 
child. 

Mr. Myers: I wouldn’t call it a step-Grandchild. The 
mother 1 and father are living and they are not without 
means of support. 

The Deputy Commissioner: That is a matter of law we 
will have to take up, Mr. Myers. You do not want to see 
the child or raise any other questions about it? 

Mr. Myers: Oh, no. 

The Deputy Commissioner: Have you no other ques¬ 
tions, Mr. Myers? 

Mr. Myers: No. 

By the Deputy Commissioner: 

Q. Mrs. Hardesty, how long had you been married to 
Jacob? A. Thirteen years. 

Q. During that period of your marriage life, what sick¬ 
ness, if any, did he have? A. Not any, not any. He never 
even had a headache in his life. I used to suffer with 
headaches. 

Q. Was he a strong, hearty, man? A. Yes. 
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Q. What time did he usually leave foif work? A. 

41 He always got up at four o’clock. He l^ad to be at 
work at seven. He got up at four. He used to put 

the coffee pot on and call me. He was in very gjood spirits. 
Q. On the morning he left? A. Yes. 

Q. Did he eat his breakfast as usual? A. Yes.| 

Q. Did he make any complaint of feeling bald? A. No, 
sir. We made arrangements to go out Sundiv morning 
and come back Sunday evening. He said, “()h, Hon, I 
have hurt myself,” he said, “in my stomach.’| He said, 
4 ‘Take off my shoes;” and I took the shoes ojff He lay 
down on the bed. I called my son up and I told him Jake 
was awful sick. 

Q. What time was this? A. He came home about five 
minutes of twelve. One of my boys brought him home in 
the car. 

Q. Why did he bring him home in the car? jA. He was 
sick in the first place. 

Q. Sick? What do you mean? A. He had hujrt himself. 
Q. What did he say had happened? A. He told me, 
he said, “I had a bad calf. I got hold of a bad calf today 
and,” he said, “He jerked me so that I grabbed hold of an 
iron rail and I gave the calf a jerk and I felt something 
bust in my stomach. j 

42 Q. That is what he told you? A. Yes. 

Q. What did you do for him the rest of this day? 
A. Well, I gave him a dose of medicine and I put hot cloths 
to his stomach. 

Q. What did you give him? A. I gave him 0itrate of 
Magnesia. 

Q. Citrate of Magnesia? A. Yes, ! 

Q. How much did you give him? A. Just a ha|lf a glass 
full. 

Q. What was his condition after that? A. Weil, he kept 
getting worse and getting worse, so I said— 

Q. (interposing) What do you mean by getting worse? 
You may think my questions may be silly, but thjis record 
that we are making might have to be read by the <fourt. A. 
His fever began to rise. 

Q. When? A. On Saturday evening. 

Q. When did you observe that? A. About threp or four 
o’clock. He fell asleep. I had given him a couple of As- 
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pirins and he had fell asleep. He didn’t wake until about 
three or half past. 

Q. You say he began to rise about three or four 

43 o’clock? A. Yes. 

So I said, 4 ‘Jake, I am going to send for a doc¬ 
tor.” 

He said, “No, I don’t want no doctor,” he said, “I will 
go to the clinic in the morning. 

Well, Sunday there was no clinic, and Monday—he got 
awfully bad Monday; so I called Mr. Brown. Mr. Brown 
wasn’t there, but Mr. Barber said, “Send him in” if was 
able and they would send him to the clinic. 

He said, “Well, I will wait until the next day.” 

He went in to Mr. Brown and I don’t think he went to 
the clinic on Tuesday. 

Q. He wpnt to the clinic on Monday? A. Wednesday. 

Q. What was his condition all day Monday? Was he 
at home? A. Yes, he vras in bed. 

Q. What was his complaint? A. In his stomach and all 
through here (indicating). 

Q. Which side? A. I think it was his left side, if I am 
not too mistaken. 

Q. Did he indicate by his hand where the pain was A. 
He had me put the hot clothes on him. 

Q. Just stand up and show me about where it was. A. I 
put the bath towel all over his left side (indicating). 

Q. Where was most of his complaint? A. Well, 

44 about here (indicating). 

The Deputy Commissioner: Indicating over the 
sigmoid on the left side of the lower abdomen. That is the 
same thing. 

By the Deputy Commissioner: 

f 

Q. Did he ever complain of pain higher up in the stom¬ 
ach than that? A. No, I do not know. 

Q. How long did he continue to complain of pain in his 
stomach? A. Up until they took him away in the ambu¬ 
lance on Friday morning. 

Q. Did he continuously complain of pain in the abdomen? 
A. Yes. 

Q. Had he ever been troubled with constipation and had 
to have laxatives? A. No, he was just regular as clock 
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work. He used to make fun of me, taking meqicines all 
the time. 

The Deputy Commissioner: You may inquire, IVtr. Myers. 
By Mr. Myers: 

Q. Had he ever had an examination by a doctor—a phy- 
ical examination? A. I couldn’t tell you that. 

Q. I mean during your marriage? A. No. 

Q. Not within your knowledge? A. No. 

45 Q. He never had a physical examination? A. I 
suppose he did when he went in the army, but not 

since I have been married to him. 

Q. During the years he has been married to y^)u he has 
never gone to a doctor for a physical examination? A. No. 

The Deputy Commissioner: All right. You may be ex¬ 
cused. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

The Deputy Commissioner: Let us put Doctor Atkinson 
on first. Will you and Doctor Hunter both stadd and be 
sworn, please? 

(Thereupon the two above named witnesses d^ere duly 
sworn by the Deputy Commissioner.) 

Thereupon 

Dr. Walter Atkinson 

was called as a witness for and on behalf of the respondent, 
and having been previously duly sworn by the Depkity Com¬ 
missioner, as is above indicated, assumed the witness stand 
and, upon examination, testified as follows: 

Examination in Chief 

By the Deputy Commissioner: 

Q. What is your address, Doctor? A. 183^ I street. 

46 Q. You are in the Insurance Clinic? A| No, sir. 
The Deputy Commissioner: The qualifications of 

Doctor Atkinson will be admitted. 

Direct Examination 

By Mr. Myers: j 

Q. Doctor, will you state for the benefit of tli|e record 
when you first saw Mr. Hardesty? A. Well, I whs called 
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to make an examination of Mr. Hardesty on February 21st 
at three o’clock in the afternoon. 

Q. And where did you make that examination? A. I 
made the examination at Emergency Hospital. 

Q. Will you state what your findings were at the time? 
A. Do you want the history of the case? 

Q. Yes. 

The Deputy Commissioner: Mr. Myers, if you want to 
put Doctor Atkinson’s report in, you may. 

By the Deputy Commissioner: 

Q. Are you going to read your report? A. It is the same 
thing. 

The Deputy Commissioner: We will make it a part of the 
record. Is that all right with you? 

Mr. Myers: It is all right with me. 

(The document in question was thereupon received in 
evidence and was by the Reporter marked “Re- 

47 spondent’s Exhibit No. 1” and is filed in the office of 
the Deputy Commissioner with the original papers 

in this case.) 

The Deputy Commissioner: Go ahead and examine him 
on it. That is the report of February 25, 1936, isn’t it? 
Mr. Myers: February 25, 1936. 

I shall have to look this over, Doctor. I mean I will pre¬ 
sume you have testified to it and put it in the record; so I 
will just ask you some questions about it. 

By Mr. Myers: 

Q. I notice your history shows he had a sensation as if 
something gave way in his lower abdomen. A. That is 
what he told me at first. He had a pull on that side. 

Q. Doctor, was there any evidence of any injury exte¬ 
riorly? A. I couldn’t see any marks on the outside. 

Q. No marks of any injury exteriorly to show any blows? 
A. I couldn’t see any, no, sir. 

Q. Then it was your opinion following this examination 
that he should have an exploratory operation to determine 
his condition? A. Yes, sir. 

Q. Did you see him again after that? A. No, sir. 

Q. This is the only time you saw him? A. The 

48 only time I saw him. 

Mr. Myers: I think that is all. 
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Examination in Chief 
By the Deputy Commissioner: 

Q. Doctor, in your examination you stated that there 
was a moderate degree of distention of the low abdomen 
with some rigidity of the abdominal muscles and that a 
hard tender mass could be felt in the lower left cavity. A. 
Yes, sir. 

Q. Might you be mistaken about which side he said he 
felt the pain in? A. That is from my notes that I took 
down when I gave him the examination. I mighi be mis¬ 
taken. Anybody could be, but that is what I wrote down. 

Q. Is that a possibility? A. That is a possibility, but 
it is perfectly comparable with any abdominal injury he 
may have had. He may have had pain on the right side 
first and then on the left side. 

Q. It might be a diverting pain on the right side ? A. It 
might be anything. 

Q. So you thought you would determine what it was by 
an exploratory operation? A. I thought that was the only 
thing to do. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

49 Thereupon 

Dr. Oscar B. Hunter 

was called as a witness for and on behalf of the respondent 
and, having been previously duly sworn by the Deputy 
Commissioner, as is above indicated, assumed the witness 
stand and, upon examination, testified as follows: 

The Deputy Commissioner: Doctor Hunter’s Qualifica¬ 
tions will be admitted as one of our leading pathologists. 

Have we got a report of Doctor Hunter? 

Mr. Mvers: I haven’t seen one. 

Direct Examination 
By Mr. Myers: 

Q. Doctor, have you a report that you would likj to read 
into the record? I mean if we could—Or would you prefer 
to testify to it? 

The Deputy Commissioner: I think the pathology is a 
complete thing. It is not an important thing unless he 
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makes a specific finding that is going to be helpful one way 
or the other. 

By Mr. Myers: 

Q. Doctor, may I ask you when you were first brought 
into the case ? A. I was never brought into the case exactly 
except a specimen was sent to me and a report hv Doctor 
MacDonald on February 26,1936. 

Q. Did you have a laboratory examination made? 

50 A. Yes, we ran it through, and the history I got from 
Doctor MacDonald was that this man, white, age, 

forty years of age, had died at Emergency Hospital, and 
that Doctor MacDonald and his associates had done a post¬ 
mortem on him and that the previous history was that this 
individual had been struck in the abdomen by a chain. 

Mr. Myers: That is not true and I expect that to be 
stricken out because there is no history of it. 

The Deputy Commissioner: That will be considered. 

The Witness: He subsequently developed severe abdomi¬ 
nal cramps with nausea and vomiting which became pro¬ 
gressively worse. 

By the Deputy Commissioner: 

Q. Just a moment. Where did you get that history from? 
A. From Doctor MacDonald. 

He was sent to the hospital and he was operated upon. 
The operative findings were a well defined peritonitis, ex¬ 
tensive peritonitis exudate with extensive fibrinopurulent 
exudate surrounding the descending colon and the sigmoid 
flexure. 

Now, the rest follows with a rather technical description, 
both gross and microscopical. 

The Deputy Commissioner: I think that is the part that 
is not necessary. 

Mr. Myers: I just want to be sure that the doctor gives 
his opinion, the result of his findings. 

51 By Mr. Myers: 

Q. What is your opinon, from the result of the analysis 
that you made ? The findings were that a peritonitis on the 
lower left side was found. A. Just let me summarize this 
in a few words and we won’t have to add all this. 
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This gut showed a definite inflammatory condition, par¬ 
ticularly on the outside, apparently first developing be¬ 
hind— 


By the Deputy Commissioner : 


A. Yes. 


Q. (interposing) Is that on the descending colon' 

I described it as on the descending colon and sigmoid flex¬ 
ure, apparently behind the gut in the left lowrer gutter, com¬ 
ing forward and apparently breaking in the peritoneal 
cavity with the production of a generalized peritonitis. 

Doctor MacDonald sent for me particularly to see if I 
could find any perforations or openings in the ^ut which 


may have been due to the rupture. I found none. 


1 


He asked 


out. 
y disease 
from the 


me to express an opinion with respect to the alleged injury, 
which I did. The only thing that I found in any respect 
that might be attributable to the cause was the thipning out 
of a part of the gut. Portions of it were bloomed 

Q. Just a moment, Doctor. Did that indicate ai^ 
from the inside? A. No, there was no disease 
inside. 

Q. Then the thinning portion was not— ^l. (inter- 
52 posing) The thinning portion, of course, ipay have 
been an accumulation of gas in there and s| 
the walls of the gut. 

The diagnosis was a suppurative pericolitis 
moiditis with phlegmanous inflammation of the bowel 
proper and generalized peritonitis. 

Now, to express an opinion, I said the following, 
written down here (indicating). 

“ While no actual perforation of the gut can be found, 
the pathological picture presented could be definitely attrib¬ 
uted to the alleged injury, writh contusion or bruising of 
the tissues of the intestine, and secondary infection taking 
place from the intestinal content.” 

I could not definitely show or prove that there wa^s a break 
in the intestinal wall. 

Q. And that was the purpose of the examination? 

The Deputy Commissioner: Now, I want to ask tjie doctor 
a hypothetical question on that. 

Mr. Myers: I have no objections. I think the doctbr should 
be straightened on the facts. He has them wrong 


tretching 


and sig- 


which is 


A. Yes. 
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By the Deputy Commissioner: 

Q. Now, Doctor, the testimony before us at this time is 
that Mr. Hardesty on this morning had engaged in some 
strenuous effort of handling a calf in shackling it. 

53 When he came out of the pen after the exertion of 
shackling the calf, the evidence indicates that he com¬ 
plained that he had hurt himself. He put his hand over his 
abdomen. He complained to his wife when he arrived home 
almost at noon that he hurt himself by getting hold of a 
calf which jerked away, and as he braced himself, he felt 
something break in his abdomen. 

Now, he went home under this state of shock. Now, this 
state of shock is my own interpretation from his wife’s 
description. He complained of localized pain thereafter. 

Mr. Myers: I think it ought to be shown that the pen in 
which he worked was about the size of this table and that 
he did not have to lift the calf but there was an electric 
hoist to lift it after he had shackled its hind legs in the 
butchering pen. He continued thereafter to stand for 
three or four hours after that to help dress and take out the 
entrails, and livers of the calves in the butchering of them. 

He did not lay a great deal of stress on his pain at the 
time to those who worked there. He came out immediately 
after this last calf had been shackled. He complained of 
his stomach, holding his hand over this portion of the 
stomach (indicating), but no one mentioned anything about 
kicking or striking or anything. He said he just thought 
he strained himself. He went home and told his wife the 
same thing. 

The Deputy Commissioner: No, he did not. 

54 Mr. Myers: If you will let me finish. 

The Deputy Commissioner: You said he went home 
and told his wife the same thing. 

Mr. Myers: Just a moment, Mr. Hoage—if you will let 
me finish. 

As he braced himself on a rail to pull the calf toward 
him, he felt something give way in his abdomen. He was in 
bed thereafter until he went to work. This was on Tuesday 
—this vras on Saturday. He went to the clinic on Wednes¬ 
day. I would like you to keep in mind the finding on Doc¬ 
tor Atkinson’s examination that there was no bruise on the 
outside of the man then. 
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By the Deputy Commissioner : 

Q. You heard the testimony of Mrs. Hardesty with ref¬ 
erence to the pain subsequent thereto? A. Yes. 

Q. Now, with the history of the facts in connection with 
the case and your pathological findings before you, do you 
believe there is any causal connection between the condition 
which you found and his occupation? A. With that his¬ 
tory in mind, I would think that this is some other type of 
development. There is a possibility that with a gooq bit of 
stress and strain he might have broken some lvmbhatics 
and allowed the escape of some organism in the retroperi¬ 
toneal region and set up this process, but I could not 

55 find that on the examination. 

Q. How could you account for the sudden onset of 
pain at the time of his strenuous exertion? A. Well, he 
may have torn something in the stroma of the muscle, for 
example; but I did not see the body. If I had done the post¬ 
mortem, I would have found out why. All I have is a piece 
of intestine upon which I had to base my judgment entirely. 

Q. How can you account for it? If it not this, what other 
theory have you? A. Of course, we do know that people, 
Out of a clear sky, develop a peritoneal abscess behind the 
kidney. It is what we call nephritic subdiaphragmdtic ab¬ 
scess. It develops as a retroperitonitis behind the descend¬ 
ing colon. We see that frequently developing without any 
previous injury. The injury may have—if he tore some of 
his transversalis muscle or he tore part of the quadratus 
lumborum, or some of the tissues alongside of the spi^e that 
would, of course, open up lymphatic channels. Organisms 
are travelling along all the time and damaged tissues are 
susceptible to infection. In that way this condition might 
develop as we see it here. 

Q. Is there any theory that you can advance just at this 
time? A. No other way except a rupture of the gut. There 
may have developed at that time a transverse slit, 

56 just a tiny slit, in the peritoneum and the wall of the 
gut, and that subsequently may have completed been 

clotted by the amount of exudate inflammation that came in; 
but I could not find it. 

Q. Did you observe the testimony given by Doctor Atkin¬ 
son that he found a hard mass in the left lower region at the 


time of his examination? A. Yes, and that, in my opinion, 


34 EMPLOYERS LIABILITY ASSURANCE CORP., LTD. 

interpreted, from what I know, meant a retroperitoneal 
abscess developing behind the lower end of the descending 
colon. 

Q. The claimant died of pneumonia. Is that one of the 
natural followings of peritonitis? A. Very frequently you 
have that as a terminal affair. 

Q. Is there anything uncommon about that following a 
peritonitis? A. Not at all, particularly since this inflamma¬ 
tion, from the appearance of this gut, extended up and along 
the left lateral gutter and probably involved the lower part 
of the diaphragm. I did not see the postmortem. 

Q. It is common? A. Yes, that is very common, to see 
that in abscesses underneath the diaphragm. 

Q. Do you know anything about how extensive the peri¬ 
tonitis was? A. I do not. Just judging from the basis— 
Q. (interposing) Segment of the gut that you had? 

57 A. Segment of the gut that I had. 

i Q. You have no definite knowledge of what caused 
this? A. No, sir, except the clinical history, which was 
given to me over the telephone. 

Q. That he was struck in the abdomen? A. Yes, with a 
chain. 

By Mr. Myers: 

Q. Then, Doctor, it is not an infrequent or unusual thing 
for this abscess to develop without any causal relation 
whatever? A. Yes. 

Q. You found an abscess; is that correct? A. I found a 
retroperitoneal abscess behind the descending colon. The 
whole mass was inflamed back there. 

Q. The type of abscess you refer to can occur frequently 
without any causal relationship to the injury? A. Yes. 

Q. You say your findings definitely ruled out any ruplure 
or perforation of the gut, so far as your examination was 
concerned? A. I couldn’t find it. 

Mr. Myers: No further questions. 

By the Deputy Commissioner: 

Q. Doctor, if there was a lesion in the peritoneum, how 
long would it be before symptons would begin? 

58 A. Well, if this man had—If I can theorize a little 
here—we will say if this man did have an injury to 

that gut, which will sometimes happen—a break in the peri- 
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toneum or a break in the wall, which is a tiny slit—hi might 
feel some pain shortly after the time, but the symptjoms of 
inflammation would not be produced unless it broke qirectly 
in the peritoneal cavity. It would probably be a nuihber of 
hours today before it would come on. 

Q. What do you mean by “before it would comp on”? 
A. Before he had marked symptoms. You would have to 
have time for this abscess to develop and then break. 

Q. Would pain be a symptom? A. Yes, it would begin 
just as described here by his wife. You see, if the abscess 
developed back of the descending colon, it would have to be 
walled off by the surrounding structures and would not be 
in the peritoneal cavity. That is where this abscess formed 
and it worked—as I examined it—it worked forward, to the 
anterior aspect of the gut and then subsequently b::oke in 
the peritoneal cavity with the formation of peritoni tis. 

It would take a variable length of time—a number of days 
—for that situation to develop. 

Q. Well, the man came home and he went right to bed at 
twelve o’clock. That was about three hours later, or about 
four hours later, or eight hours. He began running a tem¬ 
perature. A. I do not think he had a peritonitis then. 
59 Q. It hadn’t developed? A. He hadn’t developed 
peritonitis, but the onset of that temperature was 
when he began to develop the abscess behind the colon. 

Q. I see. Then, is there anything inconsistent \pith the 
history of pain in the case, then, being as a result or precipi¬ 
tated by this accident ? A. No. It could be, but I could not 
prove that there was a break in the wall of the gut. 

Q. You could not prove that there was any other cause 
that would give rise to the situation? A. No. 

By Mr. Myers: 

Q. But you did say, Doctor, that it could be very definitely 
and probably attributed to something that was not con¬ 
nected with any injury at all? A. Yes. As I tried to ex¬ 
plain, we have patients developing an intraperitonitis from 
organisms that get into the gut, into the retroperitoneal 
region, without any injury at all. 

Q. In other words, we have here no evidence of a perfora¬ 
tion into the gut and you had definite findings of a! retro¬ 
peritoneal abscess progressing anteriorly. Then, is it your 
opinion, Doctor, or can you state that you would attribute it, 
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not to an injury, but to one of those cases that are 

60 not connected with a history of injury? A. If I 
knew enough about the case; I say he had a retro- 

peritonitis with a pericolitis. 

(Thereupon the witness was excused and retired from the 
witness stand.) 

Thereupon Dr. Christopher J. Murphy was called as a 
witness for and on behalf of the claimant, and being then 
and there duly sworn by the Deputy Commissioner, as¬ 
sumed the witness stand and, upon examination, testified as 
follows: 

Examination in Chief 

By the Deputy Commissioner: 

Q. Doctor, give your name and address. A. Christopher 
J. Murphy, 1300 East Capitol Street. 

Q. Doctor, did you have an occasion to perform an au¬ 
topsy on Jacob Hardesty? A. I did. February 26, 1936, 
twelve noon, at the District of Columbia Morgue. A white 
man identified to me bv the name of Jacob Hardestv. 

Bv Mr. Mvers: 

V V 

Q. Just a moment. Doctor, have you made a report of 
this? I mean, have you a written report? 

The Deputy Commissioner: I think there is one. 

Mr. Myers: I thought we might save some time if you 
have a written report. 

61 The Deputy Commissioner: If the doctor could ad¬ 
mit this signature, we might get by with it. 

Mr. Myers: I thought we might save time. 

The Deputy Commissioner: I am not going to ask him to 
admit it, however. 

The Witness: You have a report that I sent to Doctor 
Hunter’s, a copy of the pathological findings; but I have 
not submitted any. You mean to the Commission? 

Mr. Myers: Yes. 

The Witness: I haven’t given a report to anyone. 

The Deputy Commissioner: All right, go ahead. 

The Witness: A white man, weighed about 155 pounds. 
He was unclothed. There was a large dressing over the 
anterior abdominal wall which, when removed, showed a 
six-inch operative incision below the umbilicus. 
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By the Deputy Commissioner: 

Q. Which side? A. The mid-line, in the mid-line below 
the umbilicus. 

There was drainage of the abdominal wall two and a half 
inches above and two and a half inches below (indicating). 
In other 'words, there was a counter drainage down on this 
side (indicating). 

On opening the abdomen, on opening the peritoneal cavity 
it was found that it was markedly distended. The fold in 
the peritoneal cavity was distended. There was also a large 
amount of pus back in the peritoneum on the left side 

62 extending from the pelvis up to the diaphragip which 
undermined the muscles; in other words, it was a 

retroperitoneal abscess. 

A section of the sigmoid and descending colon revealed 
an area that appeared traumatized and indurated ju^t below 
the sigmoid junction. My reason for saying that it appeared 
traumatized was because of the fact that the mucous mem- 
brance was denuded about this area in particular, with some 
denudation around it but more marked in this place. 

I was under the impression at that time—Is it proper 
for me to give my impression? 

Q. Yes, go ahead. A. I was under the impressioji at the 
time that there had been a rupture of the sigmoid at this 
junction. I removed a section of the bowel, which was a 
part of the sigmoid and part of the descending colon, and 
sent it to Doctor Hunter for microscopical and pathological 
examination. 

Opening the chest showed a massive left side eippyema, 
that is, pus in the pleural cavity, with well marked and 
extensive lobar pneumonia, involving the lower lobe of the 
left lung. The pus in the chest cavity had a significant 
odor, a colon odor. In other words, it was the same; organ¬ 
ism causing the pneumonia that was causing this peritioneal 
abscess that I described. 

The specimen of the sigmoid in the descending colon, as 
I said, was submitted to Doctor Hunter. I received 

63 a report from Doctor Hunter, which I do not have to 
tell vou, as he has testified to that. 

I have not heard Doctor Hunter’s testimony at all, but I 
have read his report. This report stated that there was no 
perforation there. In view of Doctor Hunter’s report that 
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there was not any perforation there because of the fact 
that was hot shown—a perforation microscopically or path¬ 
ologically. Microscopical or pathological examination to 
me does not necessarily mean there wasn’t a perforation. 
There can be in our times what we call a perforation with 
spontaneous closure, whereby the distention, which should 
be shown by microscopical examination, will show at times 
only the distention of the tissue around this area. It is 
possible that an infection can get outside of the sigmoid 
from a bruise of the intestine itself. Of course, I am tak¬ 
ing into consideration this history that this man had. 

Q. What history did you get ! A. I got a history that this 
man was working with a chain and the chain slipped and 
hit him and he was knocked— 

Q. (interposing) From whom did you get that, Doctor, 
do you know! Well, never mind. A. I think Doctor Smith, 
if I am hot mistaken. That is my impression. 

Q. Well, Doctor, on your autopsy examination did 
64 you observe any indurated area or any indication 
of external bruise ! A. That was impossible to tell 
because of the fact that the pus had undermined the tis¬ 
sues—the whole abdominal wall. 

Q. Superficially could you see anything! A. That was 
superficial. 

Q. Go ahead and finish your report. A. The cause of 
death in this case, as far as I was able to determine, I 
have marked down on here on my card the impression that 
I had at the time of autopsy. I received this report from 
Doctor Hunter, but this was my anatomical diagnosis at 
the time: A perforation of the sigmoid, posterior retro¬ 
peritoneal infection, generalized peritonitis, empyema, 
lobar pneumonia, toxemia, and exhaustion. That was my 
anatomical diagnosis at that time. 

Q. Doctor, apparently the history that you received was 
not correct regarding the injury. The testimony so far 
shows Hardesty had been at this work for about five years, 
shackling calves, and on this day he had a calf that was 
hard to shackle and caused him considerable exertion, and 
then in the struggle, the calf made a severe jerk and he 
braced himself against the building and he felt a sudden 
giving way in the abdomen. He hung the calf up and he 
sat down and complained of the fact that he had hurt him- 
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self. Two witnesses testified that he had hurt himself. 
This was about eight o’clock or eight-thirty in the morn¬ 
ing. He continued on until about eleven o’clock. He 
65 helped to dress the calves. They were already hung 
on a rail. He was standing in an unright position. 
It was not severe exercise—opening the abdominal cavity 
in the calves, which was the particular thing done, and 
taking out the entrails. 

About eleven o’clock he went home. He was in such bad 
shape that his son had to drive him home. When he got 
home he was suffering considerably, and, I believe, he 
went to bed and he suffered continuously. 

Well, he never did suffer in the abdomen. He had no 
history of pain prior to that time. He was taken to the 
hospital on the 21st, I believe, and the incision wa& made 


by Doctor Smith. But that is the history of pain and the 
suffering from the time of the injury and there had peen no 
history of it prior to that time. Doctor Hunter foimd no 
lesions in that part of the segment sent him, but he did 
find that there was an abscessed condition, a peritoneal ab¬ 
scess, but without any history of anything prior l;o that 
time and the history as I have given it to you do yo^i think 
there is any relation between the original onset and ^:he de¬ 
velopment and the final termination of the case ? 

Mr. Myers: I think one sentence should be added: That 
Doctor Atkinson examined him and found no exterior 
bruise or any evidence of any blow whatsoever on the su¬ 
perficial surface of the abdomen. 

The Deputy Commissioner: Dr. Atkinson did not 
66 diagnose the case. He said it would have to be left 
to the pathological examiner. 

Mr. Myers: No, he recommended an exploratory opera¬ 
tion. 

The Deputy Commissioner: Well, that is of no v^lue. 

By the Deputy Commissioner: 


Q. Now, Doctor, do you think there is any causal rela¬ 
tion, taking the history and the final termination of the 
case into consideration? 

Mr. Myers: You said it was of no value. I thipk his 
own physical findings bear that out. 
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The Deputy Commissioner: He said he thought it was a 
possibility but not a probability in the diagnosis. The rec¬ 
ord will speak for itself. 

By the Deputy Commissioner: 

Q. Doctor, is there any causal relation as a precipitating 
factor or anything else? What, in your opinion, is the 
causal relation? A. W 7 ith the history that the man had 
never suffered, never had any pain or anything else, any 
strain or anything else that would cause a sudden increase 
in the intra-abdominal pressure would cause a breaking 
down of muscle fiber in the intestinal tract where this or¬ 
ganism could press through this wall. I do not mean the 
fibrin, but the breaking down of the fibers or the lumen 
in the gut itself. 

In other words, a ruptured gut would cause the 

67 same thing and you would not have to have any 
signs of bruise, violence, or trauma. 

Q. But, Doctor, I understood from the pathological find¬ 
ings that there was no rupture of the intestinal tract. A. 
Whether it was ruptured or not, there was something in 
the intestinal tract at the junction of the sigmoid and 
the colon. 

Q. Would the pathological findings indicate there had 
been aby lesion or breaking down from the accident as 
described by the claimant, in your opinion? A. I do not 
know whether there was a lesion previous to the time, this 
particular time this man felt this pain. If there was, I 
think a tear would naturally aggravate that condition. 

Mr. Myers: I move that that be stricken. There is no 
history of any lesion. 

The Witness: He was doing this kind of work. This 
thing Oomes on all of a sudden without any forewarning. 

The Deputy Commissioner: He said he felt a tearing in 
the intestinal tract. He felt no pain prior to this time. 
He set down and said, “I hurt myself.” 

The Witness: I feel from his history and from what we 
found that he did feel a tearing, that there was a tearing 
in there. 

By the Deputy Commissioner: 

68 Q. You say there was something precipitated? A. 
There was something tom in there. 
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Q. Irrespective of the pathological findings? AJ I can’t 
help that. It is what I saw there—something torn there. 
Of course, this infection can get through the lymphatic 
channels and develops; but people, as a rule, with a peri¬ 
toneal abscess do not complain of a sudden ons^t. The 
thing comes on gradually with chills and fever and imalaise, 
and then an aching, an aching pain which gradually gets 
progressively worse. 

Cross examination by Mr. Myers: 

Q. Well, Doctor, you did not find any tearing in the ab¬ 
domen, did you? A. You mean in the intestine? 

Q. Yes. A. I found this condition at the junction of 
the sigmoid and the descending colon. I could n<}t deter¬ 
mine whether it was ruptured. That is why I submitted 
a specimen to Doctor Hunter for pathological examination. 

Q. You did not find any rupture, then? A. I did not. 

Q. Doctor Hunter found there was no rupture in the 
section you sent him. A. There was a tearing thai; Doctor 

Hunter found in the mucous membrane that was 
69 all denuded. 

Q. Doctor Hunter has testified there was no rup¬ 
ture, so far as the perforation was concerned. A, Doctor 
Hunter’s report says “while the inflammatory process is 
most pronounced on the posterior surface externally, there 
is also considerable involvement of the walls of phe gut, 
with the presence of similar exudate within the interstitial 
spaces of the musculature and submucosa,” which is part 
of the gut. 

Q. I am just telling you that the doctor has just finished 
testifying that there was no rupture or perforation. 

The Deputy Commissioner: In the section sent him. 

Mr. Myers: In the portion of the gut that you s^nt him. 

By Mr. Myers: | 

Q. You found no tearing? A. No, I did not find any 
hole in the gut. 

Q. Doctor, it is perfectly possible and there ape cases 
where this abscess started up without any causal relation 
to the injury? 

The Deputy Commissioner: The doctor has so testi¬ 
fied. 

The Witness: Yes, there has been. 
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By Mr. Myers: 

Q. According to your findings, they also disclose that 
there was a very definite retroperitoneal abscess. A. No 
question about it. It was extensive 

70 Q. It was extending not only forward but back¬ 
ward? A. Up to the diaphragm. 

Q. And probably responsible, Doctor, in your opinion 
for getting to the diaphragm and the infection of the lungs 
on the left side? A. No question about it. 

Q. You found the organisms to be the same? A. No, sir. 
We did not find organisms. I said the contents had the 
characteristic colon odor, which showed that it was a colon 
infection. It was evidently the same organism, the colon 
organism, which has a specific odor that you can determine 
after you once smell it. 

Q. Ydu say it is the same organism? A. That is right, 
sir. 

Q. Isn’t it very probable, then, Doctor, with no finding 
whatsover, so far as Doctor Hunter’s laboratory tests 
were concerned, and no evidence of any trauma, as far 
as this case is concerned—Certainly exteriorly, from Doc¬ 
tor Atkinson’s examination and from your own examina¬ 
tion, isnt’ it more probable, Doctor, that you can attribute 
this to a retroperitoneal abscess, as in those cases which 
you ha^e seen, rather than to any causal connection with 
his employment? A. That is true. It can be coincidental. 
The only thing in my mind that prevents it from being co¬ 
incidental is the fact of its sudden onset. 

Q. You found no— A. (interposing) I am saying 

71 sudden onset. I am saying that merely from the 
history given to me by the Commissioner. Whether 

or not this man had complained previous to that, was com¬ 
plaining to himself, I do not know. 

Q. Of course, none of us knows that. 

Mr. Myers: I have no further questions. 

By the Deputy Commissioner: 

Q. Well, Doctor, if this man had symptoms of tempera¬ 
ture about eight hours after his original pain, would it be 
your opinion that there was a possibility of a ruptured 
peritoneal abscess or that some fortuitous thing had oc¬ 
curred at that time? A. Yes, sir. 
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Q. I asked you a question: Would it be your opinion 
that something fortuitous had occurred at that time? A. 
No, not necessarily. It may have been something that oc¬ 
curred just at that instant. 

Q. But would it be your opinion that additional abdomi¬ 
nal pressure and strain would have precipitated thit? A. 
It would be, sir. 

By Mr. Myers: 

Q. Doctor, we have no evidence of strain other than what 
the man said. A. I am perfectly willing to take that. 

Q. A retroperitoneal abscess would have developed eight 
hours later? A. Yes, a retroperitoneal abscess could 

72 give a temperature in eight hours later. 

By the Deputy Commissioner: 

Q. But you still hold to the facts of what the symptoms 
would be from a retroperitoneal abscess? A. Yes. 

By Mr. Myers: 

Q. Doctor, in this case could not this man have developed 
in the normal course of events a retroperitoneal abscess? 
A. Yes, but there is no reason why this man suffered a pain 
at a particular time without any prodromal symptoms. 

Q. Couldn’t the abscess have broken at that time a^d give 
the pain? A. Yes, it could. 

Q. So he could have the pain at that time and tie pain 
subsequently? A. You mean coincidentally? 

Q. Yes. A. It could have been. 

Q. All of your findings, with the exception of this story 
that you have of the case, would coincide very definitely 
with a coincidental retroperitoneal abscess breaking dowm? 
A. It could. 

Mr. Myers: No further questions. 

(Thereupon the witness was excused and retired 

73 from the witness stand.) 

Thereupon Dr. Howard L. Smith was called as a 
witness for and on behalf of the respondent, and being 
then and there duly sworn by the Deputy Commissioner, 
assumed the witness stand and, upon examination, testified 
as follows: 
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Examination in Chief by the Deputy Commissioner: 

Q. Doctor, give your full name. A. Howard L. Smith. 

Q. And your address? A. 1801 I Street. 

Mr. Myers: Will the doctor’s qualifications be admitted? 

The Deputy Commissioner: The doctor’s qualifications 
will be admitted. 

Direct examination by Mr. Myers: 

Q. Doctor, will you tell us your connection with the case, 
when you first saw Jacob Hardesty? A. Well, I went up 
to see Mr. Hardesty on February 20th. 

Q. Will you state what you found, or have you the report 
here? We might save some time. 

The Deputy Commissioner: Yes. 

By Mr. Myers: 

74 Q. What date is your report, Doctor? A. Under 

date of February 25th. Is that what you have ? 

The Deputy Commissioner: Yes. Put that in as part of 
the record. 

(The document in question was thereupon received in 
evidence and was marked by the Reporter “Respondent’s 
Exhibit No. 2”, the original being retained in the office of 
the Deputy Commissioner with the other papers in this 
case.) 

The Deputy Commissioner: Have you any further ques¬ 
tions to ask, Mr. Myers? 

By Mr. Myers: 

Q. Now, Doctor, did you also perform an operation on 
this man and on what date? A. Yes, I have operated on 
him, on February 21st, the following day after the exam¬ 
ination. 

Q. I understand the first thing you did was to remove the 
appendix? A. Well— 

Q. (interposing) I mean you say you noticed first a very 
definite odor as if the colon bacillus was present. A. Yes, 
a distinctive, unnatural odor as if there was a colon infec¬ 
tion of some kind, and naturally the appendix being the 
most common offender in an acute peritonitis such as Mr. 
Hardesty had, we naturally investigated that organ first. 

Q. You found no evidence of perforation or in- 

75 jury? A. No. 
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Q. As far as the sigmoid, the large bowel terminal was 
concerned? A. No, we had nothing of that kind. 

Q. Although there was a very definite peritonitis? A. 
There was a very definite peritonitis there, and I w^s at a 
loss to determine just exactly the origin of it. I examined 
the whole intestinal tract, and the only thing I could find 
was— 

By the Deputy Commissioner: 

Q. (interposing) You mean by palpation? A. No, by in¬ 
spection. 

Q. By inspection? A. Yes. 

Q. From the exploratory operation? A. Yes, and the 
only thing that I could find was a little lymphatic exudate 
on the sigmoid colon in the pelvis. I could find no evidence 
of any organic disease of any kind, or of any perforation. 
There was no free pus. There was no foreign body. There 
was no fecal matter, no blood—nothing of that kind. 

Q. Did you have occasion to see Mr. Hardesty again after 
that, Doctor? A. Yes, sir. I saw him daily several times a 
day. ] 

Q. Doctor, did you find the presence of a definite retro¬ 
peritoneal abscess? A. No, sir. 

76 Q. Doctor Hunter testified that the examination of 
the gut, as pathologically submitted to him upon 
autopsy, shows a very definite presence of a retroperitoneal 
abscess and a projection forward anteriorly of the inflam¬ 
matory process, and Doctor Murphy has just testified that 
he also found a definite retroperitoneal abscess, which had 
drained not only forward, but gone—What do you call this? 
A. Had invaded. 

Q. (continuing) Had invaded upward into the diaphragm 
and was responsible, apparently, for the pneumonia that 
followed. A. Yes. This is an extremely unusual case. 

Q. There are a number of adhesions, I understand, both 
anteriorly and posteriorly on the left side? A. Well, not 
posteriorly, no. Anteriorly they were adherent to tjie ab¬ 
dominal wall over an area about the size of an egg, |which 
bulged slightly, and had a distinct air crepitation, which 
means either air or gas in the wall. I indicated this area 
with a little scratch mark of the scalpel. After my ex¬ 
amination was completed, I took a culture of the exudate 
inside the abdomen but found nothing. We closed the 
wound and made a stab wound on the left side over this 
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area, and the division of that fascia and muscle allowed the 
escape of a large quantity of gas. 

Q. But no pus? A. No pus. This also was cultured. 

77 Q. What was that found to be? A. Colon bacillus. 

Q. You mean exteriorly? A. Exteriorly. 

Q. So it had escaped into the cavity? A. Into the abdom¬ 
inal wall. The abdominal cavity was sterile of culture. I 
have those laboratory reports. 

Q. Would that in itself indicate that there had been a 
lesion of some kind? A. Well, it indicates that there has 
been a migration of bacteria and organisms outside of its 
natural habitat. The colon organism, or organisms of any 
kind, have no business in the anterior wall. 

That is the catch. How did it get there without any per¬ 
foration in the bowel? The only thing we can do is the¬ 
orize. Nobody can say anything definite one way or the 
other. 

By Mr. Myers: 

Q. The colon bacillus is noted for its formation of gas? 
A. Yes, sir. It is one of the gas forming organisms. 

Q. In other words, Doctor, from your examination and 
from your exploratory operation, you were unable to find 
any lesion or any perforation or rupture, either anteriorly 
or posteriorly or in the intestine itself to account for the 

release of any of the organisms? A. I couldn’t tell. 

78 Mr. Myers: All right. 

By the Deputy Commissioner: 

Q. As I understand it, then, this report completely re¬ 
presents your opinion of the case? A. Yes, sir, except that 
I might revise this thing: There has been some escape of 
the organism outside of its natural habitat. Whether it 
came from the intestine or not, I can’t say. We have 
colon infection of the kidneys; we have colon infection of 
the blood stream. It might have gotten in the blood stream 
and whipped around in the peritoneum, and an injury of 
this kind might have ruptured the abscess. It is only a 
theory. Nobody can say anything definite. 

Q. What is the most logical thing in this, with the history 
you got of the acute onset, the pain he had, and the man’s 
dying with no relief from that pain but gradually growing 
worse to the time of his death? What in your opinion is the 
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most logical thing with reference to the strain th 


t is al¬ 


leged to have been suffered to cause the acute onset j? 

Mr. Myers: Of course, keeping in mind all the inedical 
examinations that have been made, both before and since 
his death. 

The Witness: Well, whatever I say is not defijnite. I 
mean it is merely a theory. 


By the Deputy Commissioner: 


79 


conten- 
hat this 


Some- 


Q. I want you most logical opinion. A. My 
tion is either one of two things happened: T 
man had hurt himself some way or other— 

Q. (interposing) It is your opinion he did? A 
thing happened. I do not know’ whether that aggravated 
a pre-existing condition or not, but anyway, to go ok— 

Q. (interposing) Whether it made an original lesjlon, you 
do not know? A. I do not know. 

Q. It is one of the two? A. But we do know the definite 
cause of his death. The question is to prove how that 


organism got in the anterior abdominal wall. I 


Wouldn’t 
or the 


say. It might have been dragged through the wall 
carrying of the organism in the blood stream. 

Q. Doctor, let us presume for a moment that it was an 
abscess condition. That means it was an inflammatory con¬ 
dition and a gathering that worked its way through these 
membranes, doesn’t it? A. That is right. 

Q. That would be the history and development if jit were 
from that source; is that correct? A. Well, he would have 
symptoms of infection that he would have jvith an 
80 abscess, maybe a little fever. 

Q. Fever—that w r ould be one thing? A. |A little 
aching throughout your body, and maybe a little lat£r some 
localized pain. 

Q. Chills? A. Maybe. 

Q. And then he would have some localized pains ? A. He 
mav. Colon bacillus is different from other organisms in 
this v T ay, that you can have a colon bacillus infection and 
you can even have an abscess, a colon abscess, without any 
fever. I mean it is a benign organism, comparatively 
speaking, unlike a staphlococcus and streptococcus 

Q. That is its condition when it is localized, but when it 
becomes a generalized peritonitis, then what develops? A. 
You have pain, fever, chills, and that is all. 
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Q. So if it came from that source, those are the symptoms 
that would be involved? A. That is right. 

The Deputy Commissioner: That is all. 

By Mr. Myers: 

Q. Now, Doctor, as a matter of fact, in this case you have 
no evidence whatsoever of any lesion; you have no evidence 
of any rupture; you have no evidence of any perforation; 
you hav6 no evidence of any way, manner, or procedure 
in which this gas producing bacillus could have escaped, as 
far as an injury was concerned ? A. That is right. 

81 Q. But you do have, Doctor, as a matter of experi¬ 
ence and your knowledge, cases not infrequently oc- 

curing in which this gas producing bacillus appears else¬ 
where without any perforation in which there has been a 
migration through the blood stream, lymphatics, and so 
forth? A. That is right. 

Q. Ish’t that the most probable thing that could have 
occurred in this case? A. You can’t exclude the injury. 

Q. What history of injury have you? A. All I have is the 
history of the patient. The exact words he gave me are as 
follows: 

The Deputy Commissioner: He was struck with a chain. 
Mr. Myers: No, sir, he hasn’t that. 

The Witness: He had a tussle with this calf. The patient 
describes it as a sensation of something tearing or giving 
way in his lower left abdomen. Now, we have that injury. 
If we did not have that injury— 

Mr. Myers (interposing): Doctor, you do not mean— 

By the Deputy Commissioner: 

Q. (interposing) Just a minute. Finish your sentence, 
Doctor. A. If we did not have a history of injury, then we 
would undoubtedly say that it was one of these blood 

82 stream infections, migration, or blood stream infec¬ 
tion. A man could even have, perhaps, a little lo¬ 
calized infection in the intestinal wall, and this organism 
gets through that way. You can’t entirely ignore this in¬ 
jury; yet, at the same time, the fact that there is no per¬ 
foration in the bowel at all makes one a little dubious as to 
whether the injury was the actual cause of this thing or not. 
You must remember that there was quite a time that elapsed 
be ween the time of the injury and the time of the operation. 
It was h period of six days, wasn’t it? 

Mr. Myers: Six days. 
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By the Deputy Commissioner: 

Q. Would it make some difference whether that was a 
quiescent period or gradually getting worse all the time? 
A. Would it make some difference? 

Q. Yes. A. Just how do you mean? 

Q. Well, the history in this case shows the man gradually 
grew worse from the time of the injury. A. Yes. 

Q. Would it make any difference whether it had been 
quiescent up to that time or that it was growing worse? 
A. Yes. He said he had been in excellent health prior to 
this injury. 

Q. Doctor, supposing it went through the blood stream, 
what would cause it to lodge in that location? A. 

83 Nothing at all. There is no specific thing. So far 
as that is concerned, it could lodge in the brain. 

Q. Wouldn’t it enter some tearing or some woi}nd? A. 
Yes, it is quite possible that this thing may be if it was a 
metabolic thing which started in the chest and descended 
rather than ascended. 

Q. And the tear might have produced a site for it to be¬ 
gin? A. Exactly. That is quite possible. 

By Mr. Myers: 

Q. But you would find some of it, wouldn’t you, Doctor, 
in the form of an odor or some evidence? A. You would. 
Q. You found none on operation? A. None at al.. 

Q. And Doctor Hunter found none on pathologic section 
of that? A. No. 

Q. Or the autopsy findings? A. No. 

Q. Purely in your case, Doctor—You speak of the his¬ 
tory; you mean, Doctor, a history of an injury— A. (in¬ 
terposing) A history of an injury, yes. 

Q. (continuing) As described by the man to other people. 
You have no history as far as medical findings are con¬ 
cerned? A. There is no indication of any external 

84 violence at all. There is no abrasion or gross evi¬ 
dence, or external injury. 

Q. There is no pathological finding of an injury, there, 
Doctor? A. No. 

By the Deputy Commissioner: 

Q. Does that change your mind about your first testi¬ 
mony? A. Have I changed my testimony? 
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Q. No. You say you have not checked to the original 
onset sorhething that occurred at the time of the injury? 
A. That is my belief. Something happened and it may be 
any one 6f two or three different things. As I say , your 
guess is as good as mine . 

By Mr. Myers: 

Q. We can also guess that it could have no connection 
with the injury? A. Absolutely. 

Q. So those all form in the same class ? A. That is right. 

Q. So the case, as far as any connection with the history 
is concerned, is better predicated upon the lack of physical 
findings than the other one, based upon the so-called history 
given by the man himself with no physical findings, isn’t it? 
A. I think so. 

By the Deputy Commissioner: 

85 Q. Do you mean to say it is a better guess to say 
that it is predicated upon no injury? A. I do not 

know whether I understand it. 

Q. He asked you the question whether it was better predi¬ 
cated upon the fact that you found nothing rather than 
from the history of the injury. A. That is rather difficult 
to answer. 

Q. He is trying to get you to say that your opinion is 
better predicated upon the fact that there was no pathologi¬ 
cal finding than it is upon the history of the case; is that 
what you mean to say? The history as given by the man? 
A. Here we have a definite injury. We cannot prove any¬ 
thing as a result of the injury that would cause the thing 
that we find. 

Q. But you can’t disprove either, can you? A. We can’t 
disprove, no. 

By Mr. Myers: 

Q. You mean to say, Doctor, that you have two theories 
here, one of which is predicated upon an alleged history of 
an injury, which has no substance except what the man 
himself said? A. Yes. 

Q. The other you have very definite negative findings 
and, as far as we are concerned, as far as the pathologist is 
concerned, as far as the Coroner is concerned, there 

86 is no evidence of lesion, rupture, or any injury what¬ 
soever. 
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The Deputy Commissioner: Just a moment. That is a 
little far fetched. 

By Mr. Myers: 

Q. As a result of those two, aren’t you more pfrobably 
supported by the lack of any injury or any physical [findings 
of injury, that it could then have gone into that ^lass of 
cases in which there might be a migration, which ydu found 
at more frequent intervals, than it does in the othdr class? 
A. I do not know. I can’t answer that. My opinion is it 
could be equally one as the other. As I say, you can’t 
entirely discount the history of this injury and the lact that 
this man had normal health prior to it. 

Q. That is not inconsistent, though, Doctor; in these 
other cases they have had normal health prior to that time 
and had a breaking down? A. Yes. You see the same thing 
without the history too. 

Mr. Myers: All right. That is all. 

The Deputy Commissioner: Have you any other evi¬ 
dence ? 

Mr. Myers: I think that is all. 

The Deputy Commissioner: The hearing is concluded. 
(Thereupon the instant hearing was concluded.) 

I hereby certify that the foregoing is a complete 

87 and accurate transcript of the shorthand report of 
the proceedings had and testimony presented at the 

described hearing, made by Joseph J. Sweeney, a compe¬ 
tent shorthand reporter and a member of my staff. 

H. S. MIDDLEMIS^, 

Official Reporter . 

88 Respondent’s Exhibit No. 1 

Dr. Walter Atkinson 

1835 Eye St., 

Washington, D. C. 

February 25, 1936. 

Report on the Examination of Mr. Jacob Hardesty 

Mr. Hardesty, age 48, of 408 Berryman St., Capitol 
Heights, Md., was examined in his room at Emergency 
Hospital, on February 21, 1936, at or about 3:00 p.ih. 
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His chief complaint was pain and soreness in the lower 
one-half of his abdomen and headaches. 

He dates the onset of his present illness to February 15, 
1936. On that Saturday, while at work chaining calves, 
during the process of slaughtering, a calf pulled away 
from him and he was required to strain a great deal in 
order to bring the calf under control. At the time of this 
straining he had the sensation as though something gave 
way in the right side of his lower abdomen. This did not 
bother him at the time, although he felt a soreness in that 
side constantly, and he continued to work until the job was 
finished at or about 10:30 a.m. 

That same night he complained of generalized aching 
over his ! entire body. He passed about one tablespoonful 
of blood in his stool that evening. 

During the following days this body aching remained and 
the abdominal soreness increased in severity gradually 
becoming more severe in the left lower abdomen. 
89 He describes the pain as a constant aching sensation. 

He has been nauseated during this illness but did not 
vomit. His bowels have moved regularly and there has 
been no more blood in the stools since the first appearance, 
on Saturday. He was admitted to Emergency Hospital on 
February 21, 1936. 

Mr. Hardesty states that he has been in perfect health 
before the above incident occurred except for a slight cold, 
which he has had during the past two or three weeks. 

Examination reveals a well developed white male of 48 
years of age. He appears to be extremely ill and com¬ 
plains of abdominal pain and headache. His temperature 
is 102.4. The entire abdomen is tender to palpation, but 
more tenderness was elicited in the left lower quadrant. 
There is a moderate degree of distention of the lower ab¬ 
domen, with some rigidity of the abdominal muscles. A 
hard tender mass can be felt in the left lower quadrant. 

Rectal examination is negative. 

Examination of the inguinal canals and rings reveals no 
hernias. 1 These were examined while patient was in bed 
as he was too ill to stand on his feet. 

A white blood count reveals 15,800 leucocytes with 90% 
polymorphoneuclear cells. 

A definite diagnosis cannot be made from the history and 
physical findings, but the patient is evidently suffering 
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from some intra-abdominal condition which has re- 

90 suited in peritonitis. j 

Working Diagnosis: 

1. Possible rupture of the intestines. 

2. Possible acute diverticulitis. 

3. Possible internal hernia. 

4. Possible volvulus of the intestine. 

Opinion: 

In my opinion this patient should have an abdomlinal ex¬ 
ploration as he is suffering from some acute abdominal 
condition which has resulted in peritonitis. 

Whether or not this condition is the result of the strain¬ 
ing referred to, can only be determined after the diagnosis 
has been established by operation. 

WALTER ATKINSON, M.D. 

91 Respondent's Exhibit No. 2 

Washington Insurance Clinic 
1723 Rhode Island Ave. 

Washington, D. C. 

February 25, 1936. 

Employer: Walter Brown & Sons, 1110 Md. Ave., S. W. 
Washington, D. C. 

Employee: Hardesty, Jacob B. (C-32753) 408 Berryman 
& C Sts., Greater Capitol Hgts., Md. 

male, white, age 48, married, butcher. 

Employers’ Liability Assur. Corp. Ltd. 

Washington Loan & Trust Bldg., 

Washington, D. C. 

Dear Sir:— 

The above captioned claimant reported to this clinic at 
10:30 a.m., Wednesday, February 19, 1936. 

Past History: He states he has had excellent health all 
his life and denies any serious injury, operation or illness. 

Present Illness: Patient states on Saturday, February 
15 at 8:30 a.m. he was struggling with a calf which was to 
be butchered. The calf jumped and reared so that it caused 
him to strain his lower left side in an attempt to restrain it. 
Patient describes it as a sensation of something “ teaming or 
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giving* away” in the lower left abdomen. He finished work 
and returned to his home about 10:30 a.m. after which time 
he passed about one ounce of blood. The pain originally 
noted was constant and became progressively worse. 

92 Patient was seen at his home by me on February 
20, 1936. He states he has noted no more blood and 

is not constipated. He is complaining of excruciating pain 
in the lower abdomen, radiating about the anus. He com¬ 
plains of loss of appetite, headache, chills and fever. 

Examination shows a well developed and nourished white 
male of normal intelligence, about 75" in height and weigh¬ 
ing about 170 lbs. Heart & Lungs are normal. I find man 
to have a temperature of 103.6. There is distinct resistance 
to pressure in the lower left abdomen. No localized areas 
of tenderness could be made out, however, rectal examina¬ 
tion showed the external members to be normal. Digital 
examination showed slight induration and tenderness on 
the left wall of the rectum. 

My opinion at the time of this examination was that this 
man was suffering from a peri-rectal inflammatory lesion, 
probably an abscess which had not localized. In view of his 
obvious suffering I felt that the man should be hospitalized 
and kept under observation. However, he stated he pre¬ 
ferred to remain at home. 

The following day, however, February 21, he was ad¬ 
mitted to Emergency Hospital. Temperature at that time 
was 104. He was complaining of chills and excruciating 
lower abdominal pain with nausea and vomiting. 

I saw this man promptly on admission and he 

93 seemed to be more ill than when seen on the previous 
day. The abdomen was moderately distended and 

there was a distinct resistance and tenderness over the 
lower left abdomen. Rectal examination at this time vras 
essentially negative. Luecocyte count was 15,700. 

I consulted with Dr. Walter Arkinson and we concurred 
as to the advisability of immediate exploration for the pur¬ 
pose of determining the nature of the intra-abdominal in¬ 
jury. s • 

Operation was performed under avertin ethylene anes¬ 
thesia on February 21, 1936, Procedure being as follows: 
“A lower mid-line incision made, the small bowell and sig¬ 
moid colon were moderately inflated 'with gas. There is 
present a cloudy effusion of distinct odor, suggesting colon. 
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There is a distinct indication of a pelvic peritonitis. My 
first examination was confined to the appendix which was 
packed down by firm adhesions and definitely diseased. 
The appendix was removed before continuing the opera¬ 
tion. Examination of the large bowel, sigmoid colon and 
terminal ileum failed to show any evidence of perforation 
or injury other than the diffuse inflammation due to the 
peritonitis. There is marked lymphatic exudate about the 
recto-sigmoidal junction and in the lower left quadrant 
where this sigmoid and omentum were adherent to the ante¬ 
rior abdominal wall by new adhesions. Upon separation 
we were at a loss to discover the nature of the lesion as no 
free pus or abscess formation or evidence of perfora- 

94 tion could be seen in this region. There was a dis¬ 
tinct bulging of the peritoneum of the abdominal 

wall. Palpation over this area gave a distinct sensation of 
gas. This was believed to be the principal source of injury 
although the high fever was undoubtedly due to the existing 
peritonitis. The upper abdomen above the level of the um¬ 
bilicus appeared normal and was not explored. Cultures 
were taken of the exudate within the pelvis. The wound 
was closed without drainage. A separate stab wound was 
made on the left side, over the area that had been unex¬ 
plored. Separation of fascia and muscle allowed the es¬ 
cape of a large quantity of gas. The area was explored 
with the finger but no foreign body or pus could b^ found. 
Small drainage tube was inserted in this opening/1 Time 
of operation about one hour and fifteen minutes. 

I was fortunate enough to have several other physicians 
who were interested in the history of the case present, 
among whom were Doctors Lyons, Sanderson and Oafritz. 
After explaining to them the complete history they were as 
much confused as to the origin of this man’s trouble as my¬ 
self. We decided^ after lengthy discussion, that the calf 
must have kicked this man in the lower left abdomen and in 
doing so caused a rent in the muscular layer of the bowel, 
allowing the escape of organisms to the abdominal cavity, 
some of which may have perforated the anterior abdominal 
wall. This would explain the existent peritonitis and 

95 also the gas pocket in the abdominal wall. 

Length of hospitalization and disability fn this 
case are undetermined at the present time. In viewf of the 
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unusual nature of this man’s trouble and his progress to 
date I would say that the prognosis is to be guarded at pres¬ 
ent. 

HOWARD L. SMITH 

M. H. 

96 Plaintiff ’s Exhibit “B” 

United States Employees’ Compensation Commission 
District of Columbia Compensation District 

61406 

Compensation Order—Award of Compensation Case 

No. Fatal 2179-12 

In the Matter of the claim for compensation under the Dis¬ 
trict of Columbia Workmen’s Compensation Act 

Gertrude Hardesty, Frances Blush, Claimants , 

v. 

Walter Brown & Sons, Inc., Employer 
Employers’ Liability Assurance Corp., Ltd., 

Insurance Carrier 

Such investigation in respect to the above-entitled claim 
having been made as is considered necessary and a hearing 
having been duly held in conformity with law, the Deputy 
Commissioner makes the following 

Findings of Fact 

That on February 15, 1936, Jacob B. Hardesty, herein¬ 
after referred to as “employee”, was in the employ of the 
employer above named, whose address is 1110 Maryland 
Avenue, Southwest, Washington, District of Columbia; that 
the employer was subject to the provisions of an Act of Con¬ 
gress approved May 17, 1928, entitled “An Act to provide 
compensation for disability or death resulting from injury 
to employees in certain employments in the District of Co¬ 
lumbia, and for other purposes”; that the liability of the 
employer for compensation under the said Act was insured 
by the Employers’ Liability Assurance Corporation, Ltd.; 
that on the said day the employee herein, while in the em¬ 
ploy of the employer above named, sustained personal in¬ 
jury which arose out of and occured in the course of his 
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employment and resulted in his disability; that wjiile so 
employed and engaged in shackling a calf, the em- 

97 ployee was caused to engage in strenuous exertion, 
and while pulling on the calf with one hand, and 

bracing himself to the building with the other hand, he felt 
a sudden giving way or tearing in the abdomen manifested 
by pain; that the employee complained immediately i;hat he 
had hurt himself; indicating the location by placing his 
hands upon the abdomen; that the employee worked short 
time thereafter, but that by reason of his suffering arid pain 
he was taken home in an automobile and his wife fouhd him 
to be suffering from shock and pain in the abdomen, and he 
stated that he had hurt himself; that the employee’s condi¬ 
tion gradually grew worse and the symptoms increased in 
intensity; that he was taken to the Emergency Hospital on 
the 21st day of February, 1936, where upon examination it 
was found that the entire abdomen was tender to palpation; 
that more tenderness was elicited in the left lower quhdrant, 
with some rigidity of the abdominal muscles, and a hard 
tender mass was felt in the left lower quadrant; that the 
employee was operated upon the same day and that his 
condition grew gradually worse after the operation; that 
he died on the 26th day of February, 1936, from pneumonia 
which was a natural following of the condition set up by the 
injury of February 15, 1936, wdiich was followed b\] septi¬ 
cemia, necessitating operation on February 21, 193^; that 
the Deal Funeral Home, of 816 H Street, Northeast, [Wash¬ 
ington, District of Columbia, rendered burial services and 
that the bill for such services is in excess of $200.0Q; that 
the employer and the insurance carrier herein are liable for 
burial expenses in the sum of $200.00; that the annual 
wages of the employee herein at the time of the injurkr were 
$1300; that his average weekly wage, therefore, was 825.00; 
that Gertrude Hardesty, who was born on October 3, 1885, 
is the surviving wife of the deceased employee, and as such 
is entitled to compensation in her own behalf at the rate 
of 35 per cent of the average weekly wage, or $8.75 

98 per week; that Frances Blush, who was born bn Oc¬ 
tober 28, 1918, is the surviving stepchild of the de¬ 
ceased employee, and as such is entitled to comperjsation. 
at the rate of 10 per cent of the average weekly w^ge, or 
$2.50 per week, payable to Gertrude Hardesty as the natu¬ 
ral guardian; that compensation has accrued from Febru- 
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ary 26, 1936, to and including April 7, 1936, a period of 6 
weeks, amounting to $67.50, which amount is due and pay¬ 
able forthwith; that the employer and the insurance car¬ 
rier herein are liable for medical treatment as provided in 
Section 7 of the Act. 

Upon the foregoing findings of fact, the Deputy Commis¬ 
sioner makes the following 

Award 

That the employer, Walter Brown and Sons, Inc., and the 
Insurance Carrier, Employers ’ Liability Assurance Corpo¬ 
ration, Ltd., shall pay to Gertrude Hardesty, the claimant 
herein, in her own behalf as surviving widow, compensation 
from February 26, 1936, to and including April 7, 1936, a 
period of 6 weeks, at the rate of $8.75 per week, amounting 
to $52.50, and shall pay to the claimant herein as natural 
guardian for the surviving minor child, Frances Blush, 
compensation at the rate of $2.50 per week, which for 6 
weeks amounts to $13.00, making a total of $67.50, which 
amount is due and shall be paid forthwith; and beginning 
April 8, 1936, shall continue to pay compensation to the 
claimant herein in her own behalf at the rate of $8.75 per 
week, and in behalf of the surviving minor child above 
named at the rate of $2.50 per week, making a total of $11.25 
per week, payable every two weeks until there shall be a 
change in dependency or until the maximum amount of com¬ 
pensation has been paid; and shall pay to the undertaker, 
Deal Funeral Home, 816 H Street, Northeast, Wash- 
99 ington, District of Columbia, the sum of $200. for 
tiurial services rendered in behalf of the employee 

herein. 

Given under my hand at Washington, D. C., this thir¬ 
teenth day of April, 1936. 

I R. J. HOAGE 

Deputy Commissioner, 
District of Columbia Com¬ 
pensation District. 

Proof of Service 

I hereby certify that a copy of the foregoing compensa¬ 
tion order was sent by registered mail to the claimant, the 
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employer, the insurance carrier, and the attorney for the 
insurance carrier, at the last known address of each as fol¬ 
lows : 

Name Address 

Gertrude Hardesty, 408 Berryman Street, Greater Capitol 

Heights, Md., 

Walter Brown & Sons, Inc., 1110 Maryland Ave., S. W., 

Washington, D. C., 

Employers’ Liability Assurance Corp., Ltd., Washington 

Loan & Trust Bldg., Washington, D. C., 
Frank H. Myers, 801 Hibbs Building, Washington, D. C. 

Mailed April 13,1936. 

R. J. HOAGE, 

Deputy Commissioner. 

Motion to Dismiss Bill of Complaint 
Filed June 4-1936 

Now comes the defendant, Robert J. Hoage, deputy com¬ 
missioner, United States Employees’ Compensation Com¬ 
mission, by his attorneys, and moves this Honorable Court 
to dismiss the bill of complaint filed herein for the follow¬ 
ing reasons: 

1. That the bill of complaint filed herein does not state a 
cause of action and does not entitle the plaintiff to any re¬ 
lief in law or equity. 

2. That the bill of complaint with exhibits, including the 

transcript of the testimony made a part thereof as 
100 plaintiff’s exhibit “A”, shows that the findings of 
fact of the deputy commissioner in the compensation 
order of April 13, 1936, complained of in the bill aiJd made 
a part thereof as plaintiff’s exhibit “B”, to the effect that 
the death of Jacob B. Hardesty on February 26, 1936, re¬ 
sulted from an injury he sustained on February 15, 1936, as 
well as all other findings of fact by the deputy Commis¬ 
sioner in said compensation order, are supported py com¬ 
petent evidence, and should, therefore, be regardedl by the 
court as final and conclusive and the compensation order 
accordingly sustained; that said findings of fact beilig sup- 
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ported by competent evidence are not arbitrary, capricious 
and unreasonable, as alleged in the bill. 

3. That as shown by the bill of complaint, and the tran¬ 
script of the testimony made part thereof, the death of 
Jacob B. Hardesty on February 26, 1936, from penumonia 
resulted from an injury he sustained on February 15, 1936, 
which arose out of and in the course of his employment, 
within the meaning of section 2 (2) of the District of Co¬ 
lumbia Workmen’s Compensation law. 

4. For such other good and sufficient reasons as be shown. 

LESLIE C. GARNETT 
i United States Attorney. 

ALLEN J KROUSE 

Assistant United States Attorney, 

Attorneys for Defendant Hoage. 

Final Decree 
Filed July 7-1936 

This cause coming on to be heard on the motion of the 
defendant to dismiss the Bill of Complaint filed herein, and 
upon consideration thereof it is by the Court this 7th day 
of July, 1936, 

ORDERED and DECREED that the said motion 
101 to dismiss be, and the same is, hereby sustained, and 
the Bill of Complaint filed herein be, and the same is, 
hereby dismissed. 

JESSE C ADKINS 

Justice . 

No objection as to form. 

FRANK H. MYERS 

Attorney for plaintiff. 

From the foregoing decree the plaintiff in open court 
notes an appeal to the United States Court of Appeals for 
the District of Columbia, and the same is hereby allowed, 
and the undertaking for costs on appeal is hereby fixed in 
the sum of $100.00 or $50.00 cash in lieu thereof. 

JESSE C ADKINS 

Justice. 
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Memorandum 

July 21-1936. 

Undertaking on appeal for $100.00 approved and 


Assignment of Errors 
Filed July 211936 


* 


* 


* 




* 


filed. 


1. That the Court erred in ruling that there was substan¬ 
tial and competent evidence to support the findings of the 
Deputy Commissioner; 

2. That the Court erred in dismissing plaintiff’s bill of 
complaint for injunction; 

3. That the Court erred in ruling that the order of the 
Deputy Commissioner filed April 13th, 1936, was in accor¬ 
dance with law; 

4. That the Court erred in holding that the employee 

Jacob B. Hardesty sustained a personal injury which 
102 arose out of and occurred in the course of pis em¬ 
ployment on February 15th, 1936, from which his 
death naturally followed on February 26th, 1936; 

5. That the Court erred in holding that the commutation 
of compensation in the award filed April 13th, 1936, was 
correct; and 

6. For other errors apparent upon the face of the record. 

FROST, MYERS & TONERS 

By NORMAN B FROST 

Attorneys for plaintiff. 

Service of a copy of this assignment of errors acknowl¬ 
edged this 20th day of July, 1936. 

JOHN J WILSON 
Attorney for Defendant 
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Stipulation 

Filed September 22 1936 


* 


* 


* 


# 


* 


It is hereby stipulated and agreed, by and betwee 
sel for the plaintiff and defendant, that the original 


n coun- 
Exhibit 
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“ A ” annexed to the bill of complaint herein may be used 
as a part of the transcript of record on appeal, provided 
that a copy thereof, when printed, shall be filed and attached 
to said bill of complaint. 

FROST, MYERS & TOWERS 
By FRANK H. MYERS 

Attorneys for Plaintiff 

LESLIE C. GARNETT 
i United States Attorney. 

I ALLEN J KROUSE 

Assistant United States Attorney. 

Attorneys for Defendant 

104 Designation of Record 

Filed July 21 1936 

The Clerk of the Court will please prepare the record on 
appeal in the above entitled cause and include therein the 
following: 

1. The Bill of Complaint for Injunction, with Exhibits 
“A” and “B” which constitute the transcript of the pro¬ 
ceedings and testimony adduced before the Deputy Com¬ 
missioner and the compensation order, which is the subject 
of this appeal. 

2. Motion to Dismiss Bill of Complaint. 

3. The decree of Court below dismissing the Bill of Com¬ 
plaint, together with notation thereon of appeal. 

4. The Assignment of Errors. 

5. This Designation of Record. 

FROST, MYERS & TOWERS 

By NORMAN B FROST 

Attorneys for plaintiff. 

Service of a copy of this designation of record is acknowl¬ 
edged this 20th day of July, 1936. 

JOHN J WILSON 

i Attorney for Defendant. 


VS. ROBERT J. HOAGE, DEPUTY COMMISSIONER. 


63 


105 District Court of the United States for the 

District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 104, both 
inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 61406 in Equity, 
wherein Employers Liability Assurance Corporation Ltd., 
a corporation, is Plaintiff and Robert J. Hoage, Deputy 
Commissioner, District of Columbia, United States Em¬ 
ployees’ Compensation Commission, is Defendant, as the 
same remains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 24th day of September, 1936. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on cover: No. 6840 Employers Liability As¬ 
surance Corp., Ltd., a Corp., appellant, vs. Robert J. Hoage, 
Deputy Commissioner, District of Columbia, United States 
Employees’ Compensation Commission. United States 
Court of Appeals for the District of Columbia Filed Sep 
28 1936 Moncure Burke Clerk 
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IN THE 


tSJmteb States Court ot appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1936. 

No. 6840. 


Employers Liability Assurance Corporation, IpD., a 

corporation, Appellant 


i 

Robert J. Hoage, Deputy Commissioner, District of 
Columbia, United States Employees’ Compensa¬ 
tion Commission, Appellee. 


BRIEF FOR APPELLANT. 


BRI ER 




This is an appeal from a decree of the District Court 


of the United States for the District of Columbia filed 
July 7,1936, dismissing a bill in equity filed by the Em¬ 
ployers 9 Liability Assurance Corporation Ltd., com¬ 
pensation insurance carrier for Walter Brown and 
Sons, Inc., under the provisions of Section 21(b) of 
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the Workmen’s Compensation Act in force in the Dis¬ 
trict of Columbia (44 Stat. 1424 ; 45 Stat. 600), to en¬ 
join the enforcement of a compensation award made 
by the Deputy Commissioner on April 13, 1936, in 
favor of Gertrude Hardesty as widow of Jacob B. 
Hardesty, deceased employee of said Walter Brown 
and Sons, Inc., who died February 26th, 1936, from 
pneumonia following an operation for an abdominal 
condition alleged to be due to an accidental injury in¬ 
curred in the course of his employment on February 
15, 1936, while engaged in shackling calves in a pen 
preparatory to their slaughter. 

QUESTIONS INVOLVED. 

This Court is asked to decide whether the lower 
Court erred in dismissing the bill of complaint below 
and thereby holding that the compensation order filed 
by the Deputy Commissioner on April 13, 1936, was 
“in accordance with law” on the following matters: 

(1) That there was substantial and competent evi¬ 
dence to support the findings of fact of the Deputy 
Commissioner that the death of the employee was a 
natural consequence of an accidental injury which 
arose out of and occurred in the course of his employ¬ 
ment on February 15, 1936. 

(2) That the computation of compensation as deter¬ 
mined by the Deputy Commissioner was correct in ac¬ 
cordance with law. 

Section of the Compensation Act Involved. 

Section 2 (2) The term “injury” means acci¬ 
dental injury or death arising out of and in the 
course of employment, and such occupational dis¬ 
ease or infection as arises naturally out of such 
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employment or as naturally or unavoidably re¬ 
sults from such accidental injury, and includes an 
injury caused by the willful act of a third person 
directed against an employee because of Ms em¬ 
ployment. 

SHORT STATEMENT OF THE FACTSl 

The entire transcript of the proceedings before the 
Deputy Commissioner at the hearing on April 6th, 
1936, has been brought up as a part of the record 
herein. (R. 6 to 55) It appears therefrom tljiat, on 
Saturday, February 15, 1936, Jacob B. Hardesty, em¬ 
ployed by Walter Brown and Sons, Inc., for moie than 
five years prior thereto as a butcher in its wholesale 
meat and slaughtering establishment at 1110 Maryland 
Avenue, Southwest, Washington, D. C., was in tlfLe per¬ 
formance of his usual duties of employment. After 
engaging in shackling the last calf in a pen, he com¬ 
plained to co-workers that he had hurt himself (indi¬ 
cating with his hand the abdominal region) put he 
continued at his duties until the completion of hi^ day’s 
work. He did not return to his employment unitil the 
following Tuesday when he followed the usual duties 
of his occupation. Thereafter he did not again return 
to work, but was later carried to the Emergency Hos¬ 
pital from his home for an exploratory operation to 
determine the nature of his abdominal complaini;. The 
operation was performed on February 21, 1936, and 
said employee thereafter died on February 26th, 1936, 
as the result of the development of pneumonia follow¬ 
ing the operation. An autopsy was performed pn the 
date of death, both macroscopic and microscopic, and 
the findings of the exploratory operation and tjhe re¬ 
sults of the autopsy failed to reveal any evidence of 
an injury to the abdominal walls, or of any perfora- 
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tion, rupture or tear in the intestinal tract, but did 
disclose a very extensive retro-peritoneal abscess (of 
long standing and unconnected with the incident of 
February 15, 1936) which accounted for the general 
peritonitis and subsequent involvement of the dia¬ 
phragm and pleurae. 

The testimonv will be discussed in more detail as to 
certain points in the course of the argument below. 

ARGUMENT. 

(I) Power of Courts to Review Action of Deputy 

Commissioner. 

Appellant concedes that the findings of the Deputy 
Commissioner on questions of fact, based on substan¬ 
tial and competent evidence before him, should not be 
set aside by this Court, merely because the Court 
might disagree with the Deputy Commissioner as to 
such facts or might draw other inferences therefrom, 
but the Courts are not bound by the Deputy Commis¬ 
sioner’s conclusions of law which are not supported 
by, but are contrary to, the evidence adduced before 
him. 

i 

In one of the first decisions by this court on an ap¬ 
peal under the compensation statute, the court laid 
down the following rule —New Amsterdam Casualty 
Company v. Boage , 60 App. D. C. 40, 46 F. (2d) 837: 

“* * * An award based upon conjecture in¬ 
consistent with established facts and circum¬ 
stances is manifestly so arbitrary and unreason¬ 
able as to be ‘not in accordance with law’. See 
Wheeling Corrugating Co. v. McManigal (C. C. 
A.) 41 F. (2d) 593, 594; Matter of Eldridge v. 
Endicott, Johnson & Co., 228 N. Y. 21, 25,126 N. E. 
254, 20 A. L. R. 1.” 
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Later in Fidelity <fb Casualty Co. of New it ork v. 
Burris and Burris v. Hoage, 61 App. D. C. 228, ^29, 59 
F. (2d) 1042, this Court said: 

“It is first insisted that both the lower court 
and ourselves are bound by the findings of fact of 
the deputy commissioner, but it is sufficient to say 
as to this that we have many times held that, upon 
a review of the record made before the deputy 
commissioner, our duty is to determine whether 
his order was or was not in accordance with law, 
and this depends upon whether the testimony 
taken before the deputy commissioner will sustain 
his finding. * * * ” 

This Court further said in Indemnity Ins. f Jo. of 
North America v. Hoage , 61 App D. C. 173, 174. 58 F. 
(2d) 1074: 

“ # # * rp 0 determine whether or not thd Com¬ 
missioner’s conclusions of law are correct, it is 
necessary for the court to ascertain whether they 
are supported by sufficient evidence. An order 
based upon insufficient evidence is an order con¬ 
trary to law, and to determine this question a re¬ 
view of the evidence becomes essential. As was 
said in Interstate Commerce Commission v. Louis¬ 
ville & Nashville R. Co., 227 U. S. 88, 92, 33 S. Ct. 
185,187, 57 L. Ed. 431, ‘the legal effect of evidence 
is a question of law. A finding without evidence 
is beyond the power of the Commission. An| order 
based thereon is contrary to law, and must, jin the 
language of the statute, be “set aside by a cqurt of 
competent jurisdiction.” ’ ” 

This Court said in Powell v. Hoage , 61 App.|D. C. 
99, 57 F. (2d) 766: j 

“We therefore reach the conclusion th^t the 
cases in which we may set aside an order bf the 
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Commissioner as ‘not in accordance with law’ are 
only those in which it appears that there is an 
error in law, or in which the order of the Commis¬ 
sioner is not supported by substantial evidence, as 
well as, of course, in those in which it is arbitrary 
and unreasonable. * * * ” 

In the case of Liberty Mut. Ins. Co. v. Hoage, 62 
App. D. C. 189, 65 F. (2d) 822, this court said: 

“There can no longer be any controversy as to the 
correctness of the rule that an award not sup¬ 
ported by evidence is not in accordance with law, 
and so we have several times said in similar cir¬ 
cumstances that our duty is to determine from the 
record whether the evidence given before the 
Deputy Commissioner will sustain his finding. 

* * * 99 


It is the duty of the Court, when the findings of the 
Deputy Commissioner are attacked as not being sup¬ 
ported by competent evidence, to review the record of 
evidence before the Deputy Commissioner and thus 
determine whether his findings are based upon mere 
conjecture or guess or are arbitrary and capricious as 
charged in the bill of complaint herein. 

(II) The Finding of the Deputy Commissioner That 
the Deceased Employee Sustained a Personal In¬ 
jury Which Arose Out of and Occurred in the 
Course of Employment Is Not Supported by Evi¬ 
dence. 

The Deputy Commissioner in his order filed April 
13th, 1936, found (R. 57)— 

“that on the said day (February 15, 1936) the em¬ 
ployee herein, while in the employ of the employer 
above named, sustained personal injury which 
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arose out of and occurred in the course of his em¬ 
ployment and resulted in his disability; that while 
so employed and engaged in shackling a calf, the 
employee was caused to engage in strenuous exer¬ 
tion, and while pulling the calf with one hand, and 
bracing himself to the building with the other 
hand, he felt a giving away or tearing in the abdo¬ 
men manifested by pain; that the employee com¬ 
plained immediately that he had hurt himself; 
indicating the location by placing his hands upon 
his abdomen; that the employee worked a short 
time thereafter, but that by reason of his suffering 
and pain he was taken home in an automobile and 
his wife found him to be suffering from shotk and 
pain in the abdomen, and he stated that lie had 
hurt himself; that the employee’s condition grad¬ 
ually grew worse and the symptoms increased in 
intensity; that he was taken to the Emergency 
Hospital on the 21st day of February, 1936, where 
upon examination it was found that the entire 
abdomen was tender to palpation; that more ten¬ 
derness was elicited in the left lower quadrant, 
with some rigidity of the abdominal muscles, and 
a hard tender mass was felt in the lower left quad¬ 
rant; that the employee was operated upon the 
same day and that his condition grew gradually 
worse after the operation; that he died on th!e 26th 
day of February, 1936, from pneumonia whicih was 
a natural following of the condition set up py the 
injury of February 15, 1936, which was followed 
by septicemia, necessitating operation on Febru¬ 
ary 21, 1936; * * * ” 


and thereafter awarded compensation to the mdow, 
Gertrude Hardesty, in her own behalf and for p, sur¬ 
viving minor child, Frances Blush. 

It should be particularly noted that at no pl^ce in 
the findings is there an adequate description if the 
alleged personal injury sustained by the employee. 
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The deputy commissioner does not find that the em¬ 
ployee sustained a 4 ‘tearing” or “rupture” or “her¬ 
nia” or “strain” or give any description of an injury 
to or in the abdomen. He merely finds that the em¬ 
ployee, now dead, “felt a sudden giving way or tear¬ 
ing in the abdomen” and, although he finds that the 
employee was thereafter taken to the hospital and sub¬ 
jected tp an operation, he does not find that the opera¬ 
tion disclosed a “tearing in the abdomen” or any other 
sign of trauma or injury. His finding therefore of 
death from pneumonia which naturally followed “the 
condition set up by the injury” is mere guess or con¬ 
jecture. 

The sole basis for the Deputy Commissioner’s find¬ 
ing that there was a “personal injury” sustained by 
the employee on February 15, 1936, are the statements 
of the deceased employee to other people and the pos¬ 
sibility of injury theory expressed by some of the doc¬ 
tors which was predicated solely upon the “history of 
injury” given by the employee. There is no basis for 
the finding that the pneumonia which was the terminal 
cause of death was due to a “personal injury” and 
there are no facts in the testimony to support such a 
conclusion. 

Consideration of the record of testimony at the hear¬ 
ing on April 6,1936, will disclose that the widow had a 
better advocate in the Deputy Commissioner than any 
attorney whom she might have retained. It is quite 
evident from the record that the deputy commissioner 
had made up his mind as to the compensability of the 
widow’s claim before the hearing had started. He 
called the witnesses for the widow and his examination 
of these witnesses went far beyond the lengths to which 
counsel for claimants would have been permitted to 


go in eliciting testimony. We think it only fair tiat the 
court have those facts in mind when considering the 
evidence in this case. 

What is the evidence as to an “accidental injury”? 

Leroy Everett Lamont, co-worker, testified (R. 13) 
that the employee had a hard time shackling a <falf in 
the pen and, after he had finished, he came out, hblding 
his hand on his stomach along the mid-section thereof, 
and saying “I believe I hurt myself. It feels like some¬ 
thing broke loose.” Lamont further stated (Ijfc. 15) 
that it was not unusual to have trouble in shacklifig the 
last calf in the pen, and that the deceased employee 
had helped to dress the calves after that until no^n. 

Frederick D. Thomas, another co-worker, testified to 
the same effect (R. 18) that the deceased employee had 
trouble shackling the last calf and when he came out of 
the pen, he said “I think I hurt myself”. 

The widow claimant testified (R. 25) that her hus¬ 
band had complained to her on arriving home after 
work that he had hurt himself in his stomach in that 
he had grabbed hold of an iron rail when shackling a 
calf and felt something “bust in my stomach”. He 
complained to her of pain on the left side of the |lower 
abdomen. 

Dr. Howard L . Smith, who first examined the de¬ 
ceased employee—February 20, 1936, (R. 43 to 5lj; 55) 
testified that his opinion at that time was that th^ man 
was suffering from a peri-rectal inflammatory lesion, 
probably an abscess which had not localized, dfie to 
the complaint of pain in the lower abdomen radiating 
around the anus. An exploratory operation was per¬ 
formed by him on February 21, 1936 at Emergency 
Hospital and, upon opening the abdomen, he at once 
noticed the distinctive odor of the colon bacillus. There 


i 
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was a definite peritonitis but no evidence of any per¬ 
foration or injury after inspection of the whole intes¬ 
tinal tract. There was no free pus, no fecal matter, no 
blood, no foreign body in the abdomen. A culture of 
the abdominal cavity was negative for bacteria, but 
the presence of the colon bacillus vras found in the an¬ 
terior abdominal wall, exteriorly, but not in the abdom¬ 
inal cavity. From the original examination by palpa¬ 
tion and the exploratory operation by direct inspec¬ 
tion, he was unable to find any lesion, perforation or 
rupture, either anteriorly or posteriorly, or in the in¬ 
testine itself, to account for the release of any organ¬ 
isms and the resultant peritonitis. 

Dr. Walter Atkinson, who saw the deceased em¬ 
ployee at the request of Dr. Smith, testified (E. 27, 28; 
52) that he examined the employee on February 21, 
1936, and found a hard mass in the left lower quadrant 
of the abdomen. He stated that a definite diagnosis 
could not be made at the time and he recommended an 
exploratory operation. There was no evidence exte¬ 
riorly of any blows or injury to the abdomen. 

Dr. Christopher J. Murphy, Deputy Coroner, who 
performed an autopsy upon the deceased employee on 
February 26, 1936, testified (E. 36 to 43) that he found 
the abdomen markedly distended; that there was a 
large amount of pus back in the peritoneum on the left 
side extending from the pelvis up to the diaphragm 
which undermined the muscles—definitely a retroperi¬ 
toneal abscess; that he had the impression that there 
had been a rupture of the sigmoid colon and he re¬ 
moved a section of the bowel and sent it to Dr. Oscar 
B. Hunter for microscopical and pathological examina¬ 
tion; that he found a massive left side empyema with 
marked and extensive lobar pneumonia; that the pus 
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in the chest had a distinctive colon odor due tb colon 
bacillus; that he had gotten a history of the decedent 
being struck on the abdomen by a chain (whi^h was 
erroneous); and that his anatomical diagnosis was that 
death was due to perforation of the sigmoid, posterior 
retro-peritoneal infection, generalized peritonitis, 
empyema, lobar pneumonia, toxemia, and exhaustion. 
He further testified that he had not found any hole in 
the gut. 

Dr. Oscar B. Hunter, eminent pathologist, testified 
(R. 29 to 36) that he made a microscopic examination 
of the gut sent to him by the Coroner; that he found 
a definite inflammatory condition on the outsid^ of the 
descending colon and sigmoid flexure; that h^ could 
find no perforations or openings in the gut which may 
have been due to the history of a rupture; that h:.s diag¬ 
nosis was a suppurative pericolitis and sigmoiditis 
with phlegmanous inflammation of the bowel proper 
and generalized peritonitis; and that he cor Id not 
prove or show that there was a break in the intestinal 
wall. 

The theory that the doctors advanced in this case, 
supporting the claim that death was caused by a nat¬ 
ural sequence of events following a possible iniury to 
the abdomen, was based solely upon the history of an 
alleged injury as given and described by the deceased 
employee himself, but never substantiated by medical 
findings. Dr. Smith (R. 49, 50) based his theory as to 
the possibility of injury upon the history of injury 
given by the deceased employee but he found n^> medi¬ 
cal evidence of external violence or internal trauma. 
Dr. Atkinson (R. 53) stated that whether or not the 
condition is the result of straining can only be estab¬ 
lished by operation (which subsequently disclosed no 
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evidence of injury through tearing or straining). Dr. 
Murphy (R. 43) based his entire theory of an injury 
upon what the deceased employee said in the matter, 
but he found nothing on autopsy to prove any injury. 

Careful consideration of the medical testimony will 
disclose that there was no finding of a bruise or other 
evidence of injury to the exterior of the abdominal 
wall; that an exploratory operation failed to disclose 
any evidence of injury within the abdominal cavity 
and no pus, no fecal matter, no blood or other foreign 
body therein but an area of gas was found in the ante¬ 
rior abdominal wall and a definite peritonitis within the 
abdomen; that an autopsy failed to disclose by macro¬ 
scopic examination any evidence of injury to the ab¬ 
dominal walls or to the intestinal tract but there was a 
marked retro-peritoneal abscess and a general peri¬ 
tonitis due to the colon bacillus, with involvement of 
the dihphragm and left lung; and that a microscopic 
and pathological examination failed to show any in¬ 
jury to the intestinal tract, but revealed a definite 
retro-peritoneal abscess and an extensive peritonitis. 

With this complete absence of any evidence to sup¬ 
port a finding of injury, other than the mere statement 
of the deceased employee that he “had hurt” himself, 
we respectfully submit that the finding of the Deputy 
Commissioner that the employee sustained “personal 
injury” is predicated upon mere conjecture and guess 
and unsupported by 'competent proof. Such finding 
is based solely upon the hearsay testimony of the de¬ 
ceased employee and upon medical theory and possi¬ 
bility dependent upon the history of an injury as re¬ 
lated by the employee. 
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(III) The Death of Employee Was Due to an inflam¬ 
matory Condition Coincidental With His Employ¬ 
ment. 

The medical evidence and findings of the doctors 
who examined the deceased employee, both before and 
after his death, clearly show that Hardesty died as the 
result of lobar pneumonia and toxemia traceable di¬ 
rectly and proximately to the invasion of the abdom¬ 
inal cavity by colon bacilli with resultant re tiro-peri¬ 
toneal abscess, general peritonitis, and involvement of 
the diaphragm and left lung. 

Dr. Smith testified (R. 47) that colon bacillus infec¬ 
tion could result in a colon abscess without fever, which 
abscess could work itself through the membranes set¬ 
ting up a general peritonitis with pain and fever; that 
this gas producing bacillus not infrequently appears 
by migration through the blood stream and lymphatics, 
unconnected with any perforation or rupture (R. 48); 
that if he did not have a “history of injury” (as given 
by the employee) he would undoubtedly say tjbiat this 
case was a blood stream infection and the fict that 
there was no perforation in the bowel makes it dubious 
that injury was the actual cause, especially when there 
was six days between the alleged injury and the opera¬ 
tion; that as far as any connection with the hibtory is 
concerned, an opinion as to the cause of the condition 
would be better predicated upon the lack of physical 
findings of injury than upon the so-called histoiy given 
by the employee himself; and that he has seen other 
cases that have had normal health break down without 
the history of any injury. 

Dr. Murphy testified (R. 41) that there have been 


cases where the retro-peritoneal abscess has 
without any causal relation to injury; that the 


started 

definite 
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retro-peritoneal abscess which he found was responsi¬ 
ble for the involvement of the diaphragm and the left 
lung cavity; that without medical findings of any 
trauma, the condition could be ascribed as due to the 
formation of an abscess through lymphatic or blood 
channels coincidental to employment but unconnected 
with any injury therein; and that with the exception of 
the history as given by the employee all of his findings 
in this case would coincide very definitely with a co¬ 
incidental retro-peritoneal abscess breaking down and 
not to any injury (E. 43). 

Dr. Hunter testified (K. 33) that a retroperitonitis 
behind the descending colon very frequently develops 
without any previous injury and that the finding of a 
mass in the lower left quadrant by palpation supported 
the developing of such an abscess; that the inflamma¬ 
tion thereafter involved the diaphragm and then the 
lung with lobar pneumonia being the terminal cause of 
death following the extensive peritonitis; that it is not 
infrequent or uncommon for an abscess to develop 
without causal relation to injury; that he definitely 
found a retroperitoneal abscess behind the descending 
colon in this case (E. 34); that the condition in the 
abdominal cavity could very definitely and probably 
be attributed to some cause unconnected with any in¬ 
jury as such conditions do develop in other patients 
without injury; that in his opinion the employee in this 
case had a retroperitonitis with a pericolitis, uncon¬ 
nected with any finding of injury to the gut (E. 35-36); 
and that with the history of the facts in connection 
with the case and his pathological findings , he did not 
feel there was causal connection between the condition 
and the occupation , but that it was some other type of 
development. (E. 33) 
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We admit that the Deputy Commissioner in the ex¬ 
ercise of his powers has the right to draw certain rea¬ 
sonable conclusions from the evidence in maxing his 
findings of fact and that where two rational conclu¬ 
sions can fairly be drawn from the evidence, dne sus¬ 
taining and the other opposing the right to compensa¬ 
tion benefits, the conclusion adopted by the deputy com¬ 
missioner is beyond the scope of judicial review, but 
that is not the case here. There are not two Rational 
conclusions to be fairly drawn in this case. On one 
hand, there is evidence based upon hearsay anc. theory 
and speculation while on the other hand there is di¬ 
rect, positive and definite proof of a pathological 
condition, normally progressive to fatal termination, 
unrelated to employment although coincidental there¬ 
with. The deputy commissioner has chosen to accept 
the possibility instead of substantial and competent 
evidence to the contrary. We are therefore not asking 
this court to reach a different conclusion from the dep¬ 
uty commissioner but to reach the only logicalj conclu¬ 
sion that the competent evidence in this case sustains. 

(IV) The Claimant Has Failed to Support the Burden 
of Proving That the Death of the Employee Arose 
Out of His Employment. 

(A) It is well established law that the burden of 
proof in compensation cases rests upon the claimant to 
establish by competent evidence that the injuify arose 
out of and occurred in the course of employment. Mere 
guess or possibility or conjecture cannot be substituted 
for this required proof and the presumption afforded 
claimants under the Act does not relieve the claimant 
from sustaining this burden. Matter of Collins v. 
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Brooklyn Union Gas Co. (1916), 171 App. Div. 381, 
156 N. Y. S. 957; Matter of Eldridge v. Endicott , John¬ 
son & Co. (1920), 228 N. Y. 21, 126 N. E. 254. 

In Wisconsin Steel Co. v. Industrial Commission, 
288 Ill., 206, 123 N. E. 295, the court held that the bur¬ 
den was on the applicant to prove that the accidental 
death arose out of the employment by direct and pos¬ 
itive evidence, or by evidence justifying such inference 
without resorting to surmise or conjecture. 

In Halleck et al. v. Hartford Accident <fb Indemnity 
Co., 75 Fed. (2d) 800, the court said: 

“ Aside from the excluded evidence there was no 
proof that Halleck received any injury in the 
course of his employment. The proven circum¬ 
stances show a possibility of his having been so 
injured, but they are consistent with his having 
hurt his leg otherwise. * * Moreover while it is 
reasonably shown that the cancer in Halleck’s 
lungs of which he died came by metatasis from 
one in his groin, the evidence is hardly sufficient 
to show that a blow on his ankle where no sarcoma 
resulted caused that in the groin a year later. Two 
of Halleck’s doctors gave an opinion that the death 
resulted from the blow, but the other said he could 
form no such opinion. Opinions of doctors appar¬ 
ently not in accord with the proven facts have suf¬ 
fered recently as a basis for verdicts. United 
States v. Spaulding, (U. S.) 55 S. Ct. 273; 79 L. 

Ed.-; Hamilton v. United States (C. C. A.), 73 

Fed. (2d) 357” 

In Creamery Package Mfg. Co. v. Industrial Com¬ 
mission, 248 N. W. 140, the Supreme Court of Wis¬ 
consin said: 

4 ‘Although under the established rule applicable 
in cases involving the cause or origin of germ dis¬ 
eases, in which it is often difficult and even impos- 
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sible to find the source from which the germ caus¬ 
ing the disease has come, the Industrial Commis¬ 
sion or the court can base its findings upon a pre¬ 
ponderance of probabilities or of the inferences 
that may be drawn from established facts * * * 
that cannot be done when the proof does nit pass 
beyond the state of mere possibilities. Prepon¬ 
derance of mere possibilities is, of course, not the 
equivalent of a preponderance of probabilities. 
Mere possibilities leave the solution of an i^sue of 
fact in the field of conjecture and speculation to 
such an extent as to afford no basis for inferences 
to a reasonable certainty, and in the absenci of at 
least such inferences there is no sufficient b^sis for 
a finding of fact. It will not do to reach Conclu¬ 
sion in favor of the party on whom the burden of 
proof rests by merely theorizing and conjecturing. 
There must be at least sufficient evidence to re¬ 
move the question from the realm of conjecture. 
* * they must be drawn from established facts 

which logically support them.’’ 

In Bartlett v. Eaton, 123 Nebr. 599, 243 N. ' W . 772, 
the court said, in holding that awards of compensation 
cannot be based upon possibilities or probabilities, but 
must be based upon sufficient evidence showing that the 
claimant incurred disability arising out of and in the 
course of his employment— 

“The burden of proof is on the employee to 
prove by a preponderance of the evidence th^t per¬ 
sonal injury was caused to the employee by an ac¬ 
cident arising out of and in the course of his em¬ 
ployment.’ ’ 

In Be Bruler v. City of Bayard (Nebr.), 247 N. W. 
347, the court said: 

“Liability under compensation laws cannot rest 
upon mere guess, speculation or conjecture, or 
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upon a choice between two views equally compat¬ 
ible with the evidence, but must be based upon 
facts established by a preponderance of the evi¬ 
dence. 

* # * 

“ * * if an inference favorable to the applicant can 
only be reached by speculation or conjecture, then 
the applicant cannot recover. * *” 

In Gamble v. Board of Public Utilities of Kansas 
City (Kansas), 19 P. (2d) 729, the court said: 

“The court does not feel that it is justified in 
supplying testimony which is lacking and basing a 
finding upon speculation not supported by any 
evidence whatever, to the effect that it arose out of 
the employment. And does not believe that a fail¬ 
ure on the part of the claimant to sustain the bur¬ 
den of proof that the injury arose out of the em¬ 
ployment can be remedied by a finding of the court, 
based upon guess, conjecture or surmise.” 

In Ex parte Coleman, 211 Ala. 248, 100 So. 114, 115, 
the court said: 

“It is of course the settled rule everywhere that 
these acts are to be liberally construed in favor 
of the workman; but this does not mean, as coun¬ 
sel seem to argue, that the rule as to the measure 
of proof, of the sufficiency of evidence, is differ¬ 
ent from the rule in ordinary cases. The burden 
is on the plaintiff to reasonably satisfy the trial 
court that the accident arose out of and in the 
course of the workman’s employment. * * *” 

In Mullen v. City of Hastings (Nebr.), 249 N. W. 560, 
the court said: 

*‘In a careful reading of plaintiff’s evidence, 
we are unable to find any simple, direct statement, 
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in substance or effect, either that Mullen c^id not 
die from natural causes, wholly unconnected with 
the performance of his duties; or that he diecjl from 
some external means connected with, or caused by, 
or arising out of his employment; or that id their 
opinion the force causing the bruises on h}s face 
caused his death. This conclusion necessarily in¬ 
cludes statements involving the terms ‘may’L ‘pos¬ 
sibly’ or ‘perhaps.’ 

* * # 

“ * * we have the testimony of defendant’s ex¬ 
pert * * that taking into consideration all thJe find¬ 
ings of the autopsy report, in connection with the 
observations he made, there was nothing on which 
he could base a conclusion as to the cause of death, 
and that it is just as possible that Harley Mullen 
died a natural death as a death resulting from ac¬ 
cident. 

“These conclusions were sustained by the evi¬ 
dence of a second expert testifying for the defen¬ 
dant, and indeed there appears to be no substan¬ 
tial contradiction thereof by plaintiff’s witnesses. 

“* * * we have evidence in the record that 

the deceased, at the time he left home on the eve¬ 
ning of his death, ‘was in fine health, good and 
jolly disposition, and everything’ * * * Thus 

we have here a death, so far as this cause : s con¬ 
cerned, surrounded by mystery. Under such cir¬ 
cumstances, the applicable principle appears to 
be: 

‘Where an employee dies suddenly and mys¬ 
teriously while engaged in his work, thb bur¬ 
den of proof that his death was an accident 
arising out of his employment rests upon the 
administratrix, and such proof must amount to 
something more than mere guess’.” 
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In Albaugh-Dover Co. v. Industrial Board , 278 Ill. 
179, 115 N. E. 834, the court said: 

“The burden of proving the essential facts to 
establish the claim that there was an injury, and 
that it arose out of the workman’s employment 
rested upon the claimant. * * * On a review 

of the finding of the Industrial Board, the court 
does not pass on the weight of the evidence as to 
controverted facts, but it is essential that there 
should be competent evidence fairly tending to 
prove the occurrence of any injury, and that it 
arose out of the employment. Leaving out the 
verdict of the coroner’s jury, there was no evi¬ 
dence before the Industrial Board tending in any 
degree to connect the diseased condition of Hausk- 
necht or his subsequent death with the alleged in¬ 
jury of January 15, 1915, and the finding of the 
Board being based upon nothing more than sur¬ 
mise or possibility, it cannot be sustained.” 

See also Divald v. Ford Motor Co., 247 N. W. 687; 
Alex. Metal Products Co. v. Newsome, 185 N. E. 520; 
Liquid Carbonic Co. v. Ind. Comm., 352 Ill. 405, 186 
N. E. 140; Huffman v. Great Western Sugar Co., 250 
N. Wj 70; Peterson v. Borders Produce Co., 281 Ill. 
326, 250 N. W. 240. 

(B) It is also well established that, in making such 
proof, a claimant must produce some legal evidence 
and cannot rely exclusively on hearsay testimony. 

The decisive case on this point and one in which the 
facts are similar to the case at bar is entitled In the 
Matter of Carroll v. Knickerbocker Ice Co., 218 N. Y. 
435, 113 N. E. 507, decided July 11, 1916. In that 
case, the Commission found that the ice tongs used by 
the employee in the delivery of certain ice slipped and 
a 300-pound cake of ice fell upon the employee on Sep- 
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tember 22nd, striking him in the abdomen, causing an 
epigastric hemorrhage, and a rigidity of the abdomen, 
from which he developed delirium tremens antfl died 
on September 28th. Three witnesses were predent at 
the time of the alleged accident who testified that they 
did not see any ice fall upon the employee or any acci¬ 
dent. The doctors who subsequently examined t)ie de¬ 
cedent, found no bruises, discolorations or abrisions. 
The court said: J 

4 4 The finding of the Commission is based solely 
upon the testimony of witnesses who related what 
Carroll had told them as to how he was injured. 
Carroll’s wife testified that when he came home 
from work he told her that he was putting a 300- 
pound cake of ice in Daly’s cellar and the tongs 
slipped and the ice came back on him. The phy¬ 
sician who was called to treat the injured man at 
his home, a neighbor who dropped in, and the phy¬ 
sicians at the hospital where he was taken later in 
the day, testified that he made like statements to 
them. 

The question is presented whether this hearsay 
testimony is sufficient, under the circumstances of 
the case, to sustain the finding of the Commis¬ 
sion. * * * 

No matter what latitude the Commissioifi may 
give to its inquiry, it must result in a determina¬ 
tion of the substantial rights of the parties. Oth¬ 
erwise the statute becomes grossly unjust and a 
means of oppression. * * * 

Such hearsay evidence is no evidence. Matter 
of Case , 214 N. Y. 199, 108 N. E. 408.” 

(The order affirming an award was reversed and 
the claim dismissed.) 

See also: 

Matter of Belcher v. Carthage Machine Co. 

(1918), 224 N. Y. 326; Matter of Ean\sen v. 
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Turner Construction Co. (1918), 224 N. Y. 
331; 120 N. E. 693; and Ferst v. Dictograph 
Products Co. (1920), 184 N. Y. S. 422. 

The evidence in this case shows that neither Lamont 
nor Thomas, co-workers with the deceased employee, 
saw anything unusual happen to the latter on the date 
of the alleged accident, which occurred about 8 A. M. 
It is usual to have trouble shackling the last calf in the 
pen (R. 15). The employee continued to work until 
noon, when he quit work as usual on Saturdays and 
went home. He returned to work on the following 
Tuesday and worked all day at his usual duties. The 
only evidence of an accident was the hearsay testimony 
of the two co-workers, the widow and the doctors that 
the deceased employee had told them afterwards that 
he had hurt his stomach. There was no evidence of 
any external bruises or discolorations and there was 
no evidence of any internal trauma to the abdominal 
walls or intestinal tract disclosed by the exploratory 
operation or by the autopsy or by the microscopic ex¬ 
amination. With the total absence of any medical find¬ 
ings of injury, under the circumstances, the most that 
the doctors could advance was a theory of a possible 
injury which did not reveal itself. As Dr. Smith very 
pertinently said (R. 50): 

4 4 * * * Something happened and it may be any 
one of two or three different things. As I say, 
your guess is as good as mine.” 

# * # 

“Q. You mean to say, Doctor, that you have two 
theories here, one of which is predicated upon 
an alleged history of an injury, which has no sub¬ 
stance except what the man himself said? A. Yes.” 
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As Dr. Smith further stated in his report (R. 95): 

“I was fortunate enough to have several other 
physicians who were interested in the history of 
the case present, among whom were Doctors Ly¬ 
ons, Sanderson and Cafritz. After explaining to 
them the complete history they were as muclti con¬ 
fused as to the origin of this man’s trouble as my¬ 
self. * *” 

On the other hand, there is substantial and compe¬ 
tent medical evidence and opinions that the condition 
from which the deceased employee ultimately died was 
a normal progression of a retro-peritoneal abscess due 
to the colon bacillus which had invaded the abdojminal 
cavity through the blood stream or lymphatics. There 
are frequent instances of the same kind known to the 
medical profession and which occur wholly unconnected 
with injury of any kind. In the present case, the mi¬ 
croscopic examination of the autopsist and the n^acro- . 
scopic examination of the pathologist disclosed the 
existence of an extensive retro-peritoneal abscess which 
had invaded the abdominal cavity, causing a general 
peritonitis, and travelled upwards through th^ dia¬ 
phragm to infect the left pleural cavity and cause lobar 
pneumonia. The employee died from the terminating 
causes of pneumonia, toxemia and exhaustion, all di¬ 
rectly and proximately traceable to the inflammatory 
process in the retro-peritoneal region due to the pres¬ 
ence of the colon bacillus. We therefore respectfully 
contend that the real cause of the employee’s death 
was unrelated to his employment other than a coinci¬ 
dence of the same and the total absence of any medical 
findings of injury of any kind support this contention 
that the condition which developed in the abdoininal 
cavity was one of infection by the colon bacillus through 
the blood stream or lymphatics. 
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CONCLUSION. 

We therefore respectfully submit that a careful ex¬ 
amination of the entire testimony in this case fails to 
reveal any competent evidence that the deceased em¬ 
ployee sustained an accidental injury on February 15, 
1936, ydiich was the direct and proximate cause of his 
death on February 26, 1936; that the finding of the 
deputy commissioner to that effect is therefore with¬ 
out basis in fact and only supported by hearsay, specu¬ 
lation and mere conjecture; and, therefore, the com¬ 
pensation order filed April 13, 1936, is “not in accor¬ 
dance with law”. 

It is further submitted that, the burden of proving 
her claim for death benefits under the compensation 
statute being upon the widow claimant, she has not 
sustained that burden by the evidence adduced before 
the deputy commissioner. On the contrary, the record 
clearly indicates that the deceased employee incurred 
no accidental injury on February 15, 1936, but died 
as the result of an invasion of the abdominal cavity by 
the colon bacilli, either through the blood stream or 
the lymphatic system, resulting in the formation of a 
retro-peritoneal abscess, followed in natural sequence 
by a general peritonitis, empyema, lobar pneumonia 
and death, wholly unrelated to any injury or to his oc¬ 
cupation but coincidental with his employment. 

We therefore urge that the court below erred in dis¬ 
missing the bill of complaint for an injunction. 

Norman B. Frost, 

Frank H. Myers, 

! Frederic N. Towers, 

• Attorneys for Appellant. 
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STATEMENT OF CASE 

This case grows out of an award of death benefits 
to Mrs. Gertrude Hardesty, surviving wife, and to 
Frances Blush, surviving stepchild, respectively 
Jacob B. Hardesty, who died on February 26,1936, 
from pneumonia which was proximately caused by 

9 m • g 

an injury sustained by him on February 15, 19^6, 
while employed as a butcher in the wholesale mteat 

•» * «v, . 

and slaughter establishment of Walter Browi} & 

(i) 
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Sons, Inc., Washington, D. C. The said award 
was filed by Deputy Commissioner R. J. Hoage, 
appellee, pursuant to the provisions of the compen¬ 
sation law in force in the District of Columbia; 
namely, the Longshoremen’s and Harbor Workers’ 
Compensation Act (U. S. C. A., Title 33, Chapt. 
18), as made applicable to the District of Columbia 
by the Act of May 17, 1928 (D. C. Code, Title 19, 
Chapt. 2), which will be referred to hereinafter as 
the “compensation law.” 

On March 9, 1936, a claim for death benefits 
under said Act was filed with the appellee by Mrs. 
Hardesty on behalf of herself as the surviving 
wife of the said employee and on behalf of the 
above-named surviving stepchild. On April 6, 
1936, a formal hearing was held before the appellee 
as deputy commissioner and a copy of the trans¬ 
script of testimony taken at that hearing was made 
a part of plaintiff’s bill below as exhibit 44 A” and 
is incorporated in the transcript of record in this 
appeal. The compensation order filed by the 
deputy commissioner on April 13, 1936, awarding 
death benefits in this case, accompanied the bill as 
plaintiff’s exhibit “B” and appears in the tran¬ 
script of record beginning at page 56. 

In the court below the plaintiff (appellant) 
sought to have the court review and set aside the 
compensation order, award of compensation, filed 
April 13, 1936, on the ground that it was 4 4 not in 
accordance with law”, and as grounds for the relief 
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prayed for in its bill of complaint, among other 
things, stated that the findings of fact of the deputy 
commissioner, particularly the finding to the effect 
that on February 15,1936, Jacob B. Hardesty sus¬ 
tained personal injury which arose out of and in 
the course of his employment, are not supported by 
the evidence; that the findings of the deputy com¬ 
missioner are arbitrary, capricious, and unreason¬ 
able, and that the deputy commissioner 4 4 erred in 
law and in fact in finding that the disability and 
subsequent death of said employee was the result 
of accidental or personal injury within the meaning 
of Section 2” of the workmen’s compensation law. 
A motion to dismiss the bill was filed below and tjhe 
court on July 7,1936, by final decree dismissed the 
bill of complaint, whereupon the appellant took 


this appeal. 

QUESTION PRESENTED 

The issue before this Honorable Court is sub¬ 
stantially as follows: Did the court below err in 
sustaining the motion to dismiss the bill of com¬ 
plaint and thereby in effect sustain the finding of 
fact of the deputy commissioner that the death of 
the employee, Jacob B. Hardesty, resulted from an 
injury which arose out of and in the course of his 
employment ? 

Stated in other words, the question is whether 
there is any evidence in the transcript of testimony 
taken before the deputy commissioner (transcript 


of record, pages 6 to 56, inclusive) to support 
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finding of fact that the death of the employee above 
named resulted from an injury which arose out of 
and in the course of his employment. 

STATUTES INVOLVED 

The following quoted sections of the compensa¬ 
tion law will be referred to in the brief: 

** . fc I * i 

Sec. 2. When used in this Act— 

(2) The term “injury 7 ’ means accidental 
injury or death arising out of and in the 
course of employment, and such occupa¬ 
tional disease or infection as arises natural¬ 
ly out of such employment or as naturally 
or unavoidably results from such accidental 
injury, and includes an injury caused by the 
willful act of a third person directed against 
an employee because of his employment. 

Sec. 20. In any proceeding for the en¬ 
forcement of a claim for compensation un¬ 
der this Act it shall be presumed, in the ab¬ 
sence of substantial evidence to the 
contrary— 

(a) That the claim comes within the pro¬ 
visions of this Act. 

Sec. 23 (a) In making an investigation or 
inquiry or conducting a hearing the deputy 
commissioner shall not be bound by common 
law or statutory rules of evidence or by tech¬ 
nical or formal rules of procedure, except as 
provided by this Act; but may make such in¬ 
vestigation or inquiry or conduct such hear¬ 
ing in such manner as to best ascertain the 
rights of the parties. Declarations of a de¬ 
ceased employee concerning the injury in 
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respect of which the investigation or inquiry 
is being made or the hearing conducted shall 
be received in evidence and shall, if corrobp 
rated by other evidence, be sufficient to 
establish the injury. 

ARGUMENT AND AUTHORITIES 

Statement of Facts 

The question in the present case is the single one 
whether the finding of fact of the deputy commis¬ 
sioner, to the effect that the death resulted from ^n 
injury which arose out of and in the course of em¬ 
ployment, is supported by evidence. The appel¬ 
lant in effect seeks to have this court assume the 
burden of the deputy commissioner by reweighipg 
the evidence to see whether it preponderates jin 
favor of the employer or otherwise, and to have the 
court draw inferences from the evidence adduced 
before the deputy commissioner contrary to the 
inferences drawn by the deputy commissioner. 
The applicable rule of law in this jurisdiction 
under the local workmen’s compensation statute 
is settled beyond any dispute; namely, that where 
the -findings of fact of the deputy commissioner 
are supported by evidence, they are to be regarded 
as final and conclusive. This rule also extends !to 
inferences drawn from evidence by the deputy 
commissioner; the workmen’s compensation law 
does not authorize the court to reweigh the e\d- 
dence, where more than one inference may be 
drawn therefrom, to arrive at a conclusion differ- 
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ent from that reached by the deputy commissioner. 

Appellant on page 4 of its brief urges the point 
that the findings of the deputy commissioner must 
be based on substantial and competent evidence. 
The appellant gratuituously supplies the italicized 
adjectives. There is no basis for qualifying the 
nature of the evidence necessary to support a find¬ 
ing of fact by use of the adjectives italicized. The 
nature of the evidence required of an employer to 
rebut a prima facie case by a claimant is qualified 
by the adjective “substantial”; see section 20 ante . 
The Supreme Court has laid down the rule in the 
matter of conclusiveness of the findings of fact of 
the deputy commissioner, and in stating the rule 
does not qualify the quality of evidence required. 
In Crowell v. Benson, 285 U. S. 22, the first case to 
go to the United States Supreme Court under the 
Longshoremen’s Act in which the court thoroughly 
considered the scope of that Act, the court states 
that the “ findings of the deputy commissioner, 
supported by evidence and within the scope of his 
authority, shall be final” (at page 46, italics sup¬ 
plied). In the second case considered by the Su¬ 
preme Court, namely, Voehl v. Indemnity Insur¬ 
ance Company of North America, 288 U. S. 162, 
which arose under the local compensation law, the 
court, at page 166, again stated that the findings of 
fact to be deemed conclusive must be supported by 
evidence . In the recent case of Del Vecchio v. 
Bowers, 296 U. S. 280, the Supreme Court further 


sustained the rule that the findings of fact where 
supported by evidence shall be deemed to be Con¬ 
clusive, particularly with respect to inferences 
drawn from the evidence by the deputy commis¬ 
sioner. 


In the present case several statements of the de¬ 
ceased employee as to the occurrence of an injury 
on February 15, 1936, which are in the nature of 
res gestae, and also the declarations of the de¬ 
ceased employee concerning his injury as made to 
his wife and to the physicians, are included in the 
record. The former statements were, of course, 
admissible under the exception to the hearsay rule, 
and both the former and the latter were admissible 
under a specific statutory provision; namely, sec¬ 
tion 23 (a) of the Longshoremen’s Act, ante . On 
page 8 of the appellant’s brief the statement is 
made that the sole basis for the deputy commis¬ 
sioner’s finding that a personal injury was sus¬ 
tained in this case is the statements of the deceased 
employee to other people. If this was the only Evi¬ 


dence in the case as to the cause of injury it yras 
properly admissible evidence and entirely compe¬ 
tent, but much other evidence appears in [the 
record. | 

The findings of fact complained of by the appel¬ 
lant are set forth in the appellant’s brief, beginning 
at page 6. The substance of the findings as there 
quoted is that, while employed as a butcher by 
Walter Brown & Sons, Inc., and engaged in shack- 
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ling a calf for the purpose of butchering, the em¬ 
ployee, Jacob Hardesty, was caused to be engaged 
in strenuous exercise, and, while pulling the calf 
with one hand and bracing himself against the 
building with the other hand, he felt a giving away 
or tearing in the abdomen which w’as manifested 
by pain, with respect to which he complained imme¬ 
diately to coemployees, placing his hands upon his 
abdomen. The employee worked but a short while 
thereafter and was taken home in an automobile, 
and when he reached home his wife found him to 
be suffering from shock and pain in the abdomen. 
He told his wife that he had hurt himself. His con¬ 
dition grew gradually worse and the symptoms in¬ 
creased in intensity. On February 21,1936, he vras 
taken to Emergency Hospital where it was found 
that the entire abdomen vras tender to palpation 
and that there was rigidity of the abdominal mus¬ 
cles and a hard, tender mass was f ound in the lower 
left quadrant. The employee’s condition grew 
worse after an exploratory operation, and he died 
on February 26, 1936, from septic pneumonia 
whibh was the natural consequence of the injury. 

Mr. Hardesty prior to his injury was a strong 
healthy man who had been employed five years by 
his employer without losing one day on account of 
illness. His work was strenuous, heavy work and 
required the handling of animals for slaughter. 
On the day of the injury he was attempting to 
shackle a calf and had difficulty with him. After 
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being jerked around by the animal he came ouj of 
the shackling pen complaining immediately of pain, 
and from that time on he became very ill and 
progressively worse until he died. No interven¬ 
ing cause is shown in the record and no reasonable 
explanation ruling out the occurrence of injury in 
the slaughter house as the probable cause of thd in¬ 
jury appears in the record. Appellee contends 
that the record amply supports the findings of fact 
of the deputy commissioner, the evidence shoving 
in brief that during the struggle with the calf on 
February 15, 1936, the exertion caused a sipall 
lesion in the employee’s intestinal wall permitting 
colon bacilli to escape and invade adjoining tissue 
and later the muscles of the abdominal wall, a fter 
which the infection spread, causing peritonitis and 
the terminal pneumonia from colon bacilli f:c*om 
which the employee died. 

The appellee gives below a narration of a part 
of the testimony taken before the deputy commis¬ 
sioner which supports the findings of fact com¬ 
plained of by appellant. This narration is not in¬ 
tended to cover all of the testimony, nor to weigh 
it and balance it against other testimony in the rec¬ 
ord, as it is unnecessary under the rule laid dbwn 
by the United States Supreme Court to show jhat 
the evidence relied upon by the deputy cominis- 
sioner is of greater weight than some other evidence 


in the case. It is necessary only to show that there 
is evidence to support the findings of fact of the 

120034—37-2 



10 


deputy commissioner which are complained of by 
appellant. Emphasis with respect to certain por¬ 
tions of the evidence is supplied. 

The Secretary-Treasurer of Walter Brown & 
Sons, Inc., Mr . Gilbert Barber, testified that Mr. 
Hardesty had been taken into the employ of this 
company on account of his reputation as an un¬ 
usually good workman. He knew the deceased ap¬ 
proximately five years, and during all of the time 
that he was employed the deceased had never lost 
a day’s work because of sickness. The deceased 
was a man of unusual strength, about six feet tall, 
and weighed nearly 180 pounds. He was a con¬ 
scientious employee, a comparatively young man 
(R. 9) whom Mr. Barber had never heard com¬ 
plain of being ill. The deceased was referred to as 
a powerful man (R. 10). 

The employer, Walter Brown, testified that the 
deceased was a butcher and his job was to kill 
calves, lambs, hogs, and pigs (R. 10). This was very 
strenuous and heavy work and generally involved 
struggles with animals when the stock pen became 
nearly empty (R. 11). 

Leroy Lamont, a coemployee, testified as to the 
occurrence which caused the injury as follows: 

i _ 

Q. Tell us exactly what he was doing and 
what happened, will you please?—-A. Well, 
he was shackling calves and I was cutting 
the heads off. He got to the last one. He 
was having quite a time hanging them up 
because he was giving- 
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Q. (interposing) The last one, you 
say?—A. Yes, he was kicking and pulling 
away and took a little while to shackle. 

Q. How long would you say it took him to 
shackle it ?■—A. Oh, longer than the rest of 
them. I would say three or four minutes, or 
four or five minutes (R. 12). 

This employee saw the deceased after he had 
shackled the animal which had caused the diffi¬ 
culty. The conversation with deceased that took 
place is testified to as follows: 

Q. Did you see him after that?—A. Alter 
he finished he came out. 

Q. What did he say?—A. He was lean¬ 
ing on a rail about as high as this table and 
he said, “I believe I hurt myself . It feels 
like something broke loose ” 

Q. Did he indicate about where it was ?— 
A. He was holding his stomach . 

Q. He was holding his stomach? With 
which hand was he holding his stomach?— 
A. I don’t know exactly. 

Q. Do you know which side he was hold¬ 
ing his hand on? Left, right, or in the cen¬ 
ter?—A. He was holding his stomach like 
this (indicating). 

The Deputy Commissioner. Indicating 
the midsection of the abdomen. 

By the Deputy Commissioner: 

Q. What did he say about hurting him¬ 
self ?—A. That is all he said, as I remember. 

Q. He said “7 believe I hurt myself — 
A. Yes. 
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Q. And he was holding his hand upon his 
stomach?—A. Yes, sir, and he complained 
at the time. 

Q. He complained at the time?—A. Yes. 

Q. What time of day was this?—A. I 
don’t know exactly, but it was around be¬ 
tween eight and nine o’clock. 

Q. In the morning?—A. Yes. 

Q. How many calves did he kill, after 
that ?—A. That was the last one. 

Q. That was the last one he killed ? What 
did he do the rest of the day, as far as you 
know?—A. I don’t know. 

Q. When did you hear him complain 
again?—A. He was talking about it before 
he went home. 

Q. What time did he go home? Do you 
know?—A. He usually went home around 
eleven-thirty—eleven o’clock. 

Q. What did he say when he went home ?— 

A. He said his stomach was still bothering 
him . 

Q. His stomach was still bothering him ?— 
A. Yes. 

Q. Had you ever heard him complain be¬ 
fore that time ?—A. No. 

Q. This was the first time ?—A. Yes. 

Q. How did he act when he came in? Did 
he say he was suffering, or just what was his 
condition? Was it just a passing com¬ 
plaint?—A. I didn’t pay exactly much at¬ 
tention to it, because he didn’t seem to think 
it was anything serious. We were talking 
then, and he said it felt like he had hurt 
himself. 
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Q. Did he say anything about having hurt 
his stomach before that?—A. No (R. 13,14). 

Frederick D. Thomas, another coemployee, testi¬ 
fied in part with respect to the occurrence of the 
accident as follows: 

Q. How close were you working to wl^ere 
Hardesty was working?—A. At the tim# he 
was shackling the calves I was in a position 
to see his actions. ! 

Q. All right. Tell us all you know about 
it.—A. At the time he was hanging these 
calves, this calf gave him very much trouble 
getting the chain on his legs . 

Q. What kind of trouble? Jerking 
around?—A. Yes, he did. When he came 
out of the pen he said, “I think I hurt my¬ 
self.” 

Q. You mean out of the shackling pen?— 
A. Out of the shackling pen. 

Q. Did he come out of there with a calf ?— 
A. No. 

Q. You mean when he came out of the 
shackling pen ?—A. Yes. 

Q. What did he say about it then?-4-A. 

He said, “I think I hurt myself” (R. 18). 
***** 

Q. Did you see him catch it?—A. I $i&. 

I was in a position to see it (R. 19). 

***** 

Q. And when he got hold of the calf what 
happened?—A. The calf teas kicking and 
squealing and climbing around. He had to 
pull them over to the shackle where he puts 
them on this electric hoist. 
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Q. Then, when he complained and said, 
“I believe I hurt myself”, did he indicate 
where he hurt himself by putting his hand 
1 there?—A. He was holding his stomach. 

Q. Whereabouts did he put his hand?—A. 
He was holding his stomach like this (indi¬ 
cating). 

i The Deputy Commissioner. The midsec¬ 
tion of the abdomen (R. 19). 

The employee was injured on Saturday, Feb¬ 
ruary 15,1936. The following Tuesday when Mr. 
Thomas saw the deceased (the employee did not 
work the preceding Monday) the deceased com¬ 
plained that “his stomach was hurting him” 
(R. 20). 

The claimant, Mrs. Gertrude Hardesty, widow of 
the deceased employee, testified that during her 
thirteen years of married life her husband did not 
have any illness and was a strong, hearty man 
(R. 24). The following testimony shows what oc¬ 
curred on the morning of February 15, 1936, and 
the deceased’s statements to her (admissible under 
section 23 (a) of the compensation law) with re¬ 
spect to the injury: 

Q. What time did he usually leave for 
work ?—A. He always got up at four o ’clock. 
He had to be at work at seven. He got up 
at four. He used to put the coffee pot on and 
call me. He was in very good spirits. 

Q. On the morning he left?—A. Yes. 

Q. Did he eat his breakfast as usual?—A. 
Yes. 


15 


Q. Did he make any complaint of feeling 
bad?—A. No, sir. We made arrangements 
to go out Sunday morning and come back 
Sunday evening. He said, “ Oh, Hon, I have 
hurt myself 9 , he said, “in my stomach ” 
He said, ‘ 4 Take off my shoes;” and I took 
the shoes off. He lay down on the bed t I 
called my son up and I told him Jake ivas 
awful sick. 

Q. What time was this?—A. He cpe 
home about five minutes of twelve. On& of 
my hoys brought him home in the car. 

Q. Why did he bring him home in the 
car?—A. He was sick in the first place. 

Q. Sick? What do you mean?—A. He 
had hurt himself . 

Q. What did he say had happened?—A. 
He told me, he said, “I had a had calf. I 
got hold of a had calf today and”, he said, 
“He jerked me so that I grabbed hold of an 
iron rail and I gave the calf a jerk and I felt 
something bust in my stomach.” 

Q. That is what he told you?—A. Yes. 

Q. What did you do for him the rest of 
this day?—A. Well, I gave him a dose of 
medicine and I put hot cloths to his stoma,ch. 

Q. What did you give him?—A. I g^ve 
him Citrate of Magnesia. 

Q. Citrate of Magnesia?—A. Yes. 

Q. How much did you give him ?—A. J ust 
a half a glass full. 

Q. What was his condition after that ?— 
A. Well, he kept getting worse and getting 
worse, so I said - 
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Q. (interposing) What do you mean by 
getting worse? You may think my ques¬ 
tions may be silly, but this record that we 
are making might have to be read by the 
court.—A. His fever began to rise . 

Q. When? — A. On Saturday evening 
(E. 25). 

Dr. Walter Atkinson, the insurance carrier’s 
witness, testified that he was called to make an ex¬ 
amination of Mr. Hardesty on February 21st at 
3 o’clock in the afternoon (R. 28). According to 
his report the employee gave him a history of an 
injury on Saturday, February 15, 1936, while at 
work chaining calves, at which time a calf pulled 
away from him and he was required to strain a 
great deal in order to bring the calf under control; 
that at the time of this straining the employee had 
the sensation as though something “gave way” in 
the right side of his lower abdomen; that he con¬ 
tinued to work until about 10:30 a. m., and the 
same night complained of generalized aching over 

i 

his entire body, having passed about a tablespoon¬ 
ful of blood in his stool that evening; that the his¬ 
tory of the case shows subsequent gradual increase 
in the severity of pain, with nausea; and that the 
employee was admitted to the hospital on Febru¬ 
ary 21, 1936, the employee being extremely ill, 
where an examination revealed an elevation of tem¬ 
perature, the abdomen tended to palpation, with a 
moderate degree of distention of the lower abdo¬ 
men, with some rigidity of the abdominal muscles, 
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and a hard, tender mass in the lower left quadrant 
of the abdomen (R. 52). j 

Dr. Oscar B. Hunter, a witness for the insur¬ 
ance carrier, one of Washington’s leading patholo¬ 
gists, stated that the diagnosis (apparently bis) 
was “a suppurative pericolitis and sigmoiditis vtith 
phlegmanous inflammation of the bowel proper and 
generalized peritonitis.” His opinion in this case 
is as follows: 

While no actual perforation of the gut can 
be found, the pathological picture presented 
could be definitely attributed to the alleged 
injury, with contusion or bruising of the tis¬ 
sues of the intestine, and secondaiy infection 
taking place from the intestinal content 
(R. 31). 

He accounted for the sudden onset of pain of the 
employee, following the strenuous exertion, as 
follows: 

Q. How could you account for the sudden 
onset of pain at the time of his strenupus 
exertion % —A. Well, he may have tom some¬ 
thing in the stroma of the muscle, for ex¬ 
ample ; but I did not see the body. If I had 
done the post-mortem, I would have found 
out why. All I have is a piece of intestine 
upon which I had to base my judgment 
entirely (R. 33). 

Dr. Christopher Murphy testified on behalf of * 
the claimant that he performed an autopsy on Mr. 
Hardesty on February 26, 1936, at the District 
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Morgue. His findings, in brief, were that the em¬ 
ployee had a retroperitoneal abscess, there being a 
large amount of pus back in the peritoneum on the 
left side extending from the pelvis to the dia¬ 
phragm, which undermined the muscles. The fol¬ 
lowing testimony reveals further light on his 
findings: 

A section of the sigmoid and descending 
colon revealed an area that appeared trau- 
! matized and indurated just below the sig¬ 
moid junction. My reason for saying that it 
appeared traumatized was because of the 
fact that the mucous membrane was denuded 
about this area in particular, with some de¬ 
nudation around it but more marked in this 
place . 

I was under the impression at that time— 

1 Is it proper for me to give my impression? 

Q. Yes, go ahead.—A. I was under the im¬ 
pression at the time that there had been a 
rupture of the sigmoid at this junction . I 
removed a section of the bowel, which was a 
i part of the sigmoid and part of the descend¬ 
ing colon, and sent it to Doctor Hunter for 
microscopical and pathological examination 
(R. 37). 

This physician opened the chest and found a mas¬ 
sive empyema, that is, pus in the pleural cavity, 
with well marked and extensive lobar pneumonia. 
The pus in the chest cavity had a significant odor, a 
colon odor , which indicated that the same organism 
causing the peritoneal abscess had caused the pneu- 
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monia (R. 37). This physician’s diagnosis is con¬ 
tained in the testimony as follows: 

Q. Go ahead and finish your report.—A. 
The cause of death in this case, as far as I 
was able to determine, I have marked down 
on here on my card the impression that I had 
at the time of autopsy. I received this re¬ 
port from Doctor Hunter, but this was my 
anatomical diagnosis at the time: A perfo¬ 
ration of the sigmoid, posterior retroperito¬ 
neal infection , generalized peritonitis, em¬ 
pyema, lobar pneumonia, toxemia, and j ex¬ 
haustion. That was my anatomical diag¬ 
nosis at that time (R. 38). J 

With respect to the causal relation of the employ¬ 
ment and the condition found by the physician, the 
doctor testified as follows: 

Q. Doctor, is there any causal relation as 
a precipitating factor or anything else? 
What, in your opinion, is the casual rela¬ 
tion?— A. With the history that the man 
had never suffered, never had any paifi or 
anything else, any strain or anything else 
that would cause a sudden increase in the 
intra-abdominal pressure would causq a 
breaking down of muscle fiber in the intes¬ 
tinal tract where this organism could press 
through this wall . I do not mean the fibrin, 
but the breaking down of the fibers or the 
lumen in the gut itself. 

In other words, a ruptured gut would 
cause the same thing and you would not have 
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to have any signs of bruise, violence, or 
trauma (R. 40). 

This physician’s opinion that a fortuitous event 
had occurred is contained in the following testi¬ 
mony: 

Q. Well, Doctor, if this man had symp¬ 
toms of temperature about eight hours after 
his original pain, would it be your opinion 
that there was a possibility of a ruptured 
peritoneal abscess or that some fortuitous 
thing had occurred at that time?—A. Yes, 
sir. 

Q. I asked you a question: Would it be 
your opinion that something fortuitous had 
occurred at that time?—A. No; not neces¬ 
sarily. It may have been something that oc- 
I curred just at that instant. 

Q. But would it be your opinion that ad¬ 
ditional abdominal pressure and strain 
I would have precipitated that ?—A. It would 
be, sir (R. 42, 43). 

Dr. Howard L . Smith testified on behalf of the 
insurance carrier that he saw Mr. Hardesty for the 
first time on February 20th and that he operated 
on him on February 21st (R. 44). He found no 
evidence of organic disease of any kind, or of any 
perforation, free pus, or foreign body, etc., after 
examining the whole intestinal tract (R. 45). A 
stab wound on the left side of the abdominal wall 
disclosed a large quantity of gas and the presence 
of colon bacilli. The colon bacilli had gotten into 
the abdominal wall and the doctor could not ac- 


count for its presence there (R. 46). This physi¬ 
cian’s opinion with respect to the pertinence of the 
injury is as follows: 

Q. Isn’t that the most probable thing that 
could have occurred in this case?—A. You 
can’t exclude the injury. 

Q. What history of injury have you?— 
A. All I have is the history of the patient. 
The exact words he gave me are as follqws: 

The Deputy Commissioner. He was struck 
with a chain. 

Mr. Myers. No, sir; he hasn’t that. 

The Witness. He had a tussle with this 
calf. The patient describes it as a sensa¬ 
tion of something tearing or giving way in 
his lower left abdomen. Now, we have phot 
injury. If we did not have that injury-- 

Mr. Myers (interposing). Doctor, you do 
not mean- 

By the Deputy Commissioner: 

Q. (interposing) Just a minute. Finish 
your sentence, Doctor.— A. If we did not 
have a history of injury, then we wpuld 
undoubtedly say that it was one of these 
blood stream infections, migration, or blood 
stream infection. A man could even have, 
perhaps, a little localized infection in the 
intestinal wall, and this organism gets 
through that way. You ccm’t entirely ig¬ 
nore this injury; yet, at the same timeL the 
fact that there is no perforation in the bowel 
at all makes one a little dubious as to wheth¬ 
er the injury was the actual cause of | this 
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thing or not. You must remember that 
there was quite a time that elapsed between 
the time of the injury and the time of the 
operation. It was a period of six days, 
wasn’t it? 

i Mr. Myers. Six days (R. 48). 

There are certain facts in this case that are un¬ 
deniable. The first is that the employee had been a 
strong, healthy man prior to his injury and had lost 
no time from his work on account of illness during 
his five years of employment. The second is that 
on February 15,1936, around 8 or 9 o’clock in the 
morning he was injured by a calf. The res gestae 
statements and the deceased’s statements admis¬ 
sible under section 23 (a) of the Longshoremen’s 
Act prove the fact of injury. These statements are 
amply corroborated by direct and circumstantial 
evidence. Following the injury the employee be¬ 
came so ill that it was necessary for one of his step¬ 
sons to take him home. He did not return to work 
thereafter except to report to his employer’s place 
on Tuesday, February 18. He was operated on on 
February 21 and died on February 26 from ter¬ 
minal pneumonia. 

The exact path followed by the colon bacilli re¬ 
sponsible for the infection in Mr. Hardesty’s body, 
from the moment of injury until his death, will 
never be known. According to the transcript of 
record there are possibly two explanations for the 
abdominal infection which brought about the death 
of Mr. Hardesty; (1) that the colon bacillus infec- 
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tion of the abdominal wall, abdominal cavity, dia¬ 
phragm, and finally the lungs, was due to migration 
of colon bacilli from the intestines by way of the 
blood stream, lymphatics, or possibly some other 
non-fortuitous avenue of escape from their natural 
habitat, or (2) that the injury sustained on Febru¬ 
ary 15,1936, as the result of the tussle with the calf 
caused a rupture, or even a minute lesion, in the 
muscle fibers of the intestines, allowing colon bacilli 
to escape from the intestines and later to fdrm a 
retroperitoneal abscess, which spread through the 
abdominal wall and into the abdominal cavity 
through the peritoneum and then subsequently 
through the diaphragm to the lungs, causing termi¬ 
nal pneumonia. There is no direct evidence show¬ 
ing how the colon bacilli escaped from their natural 
habitat in the colon. The deputy commissioner had 
to rely upon the medical opinion in the case and the 
corroborating and circumstantial evidence which 
the record discloses. The bulk of the medical testi¬ 
mony and opinion was given by appellant’s own 
witnesses, and they well support the claimant’s 
case. 

Opposing counsel would have the court befieve 
that there is no evidence of any lesion, perforation, 
rupture, wound, or other solution of the continuity 
of the surface of the intestines due to traumatism 
by which the colon bacilli might have escaped. 
There is evidence in the record of a tear as the like¬ 
ly cause of the escape of the organism froni the 
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intestines, and although no perforation or tear- was 
discovered on pathological examination of the gut 
tissue, the absence of such a finding does not nega¬ 
tive the fact that a tear had existed and then be¬ 
came obliterated or closed by nature’s repair 
mechanism. As to the contusion or bruising of the 
tissue, we have the testimony of the insurance car¬ 
rier’s witness, the pathologist, Dr. Hunter, at page 
31, Which is quoted above, and in addition we have 
the following statement from Dr. Hunter at page 
33 in the record: 

Q. Is there any theory that you can ad¬ 
vance just at this time?—A. No other way 
except a rapture of the gut . There may 
have developed at that time a transverse slit , 
just a tiny slit , in the peritoneum and the 
wall of the gut, and that subsequently may i 
have completed been clotted by the amount 
of exudate inflammation that came in; but I 
could not find it (R. 33). 

Dr. Christopher J. Murphy, from the Coroner’s 
office, who made the autopsy, at page 37 of the 
record testified that a “traumatized” area was 
found on the descending colon, just below the sig¬ 
moid junction. He stated his impression to be that 
there had been a rupture of the sigmoid junction. 
Dr. Murphy actually satv the tear in the intestinal 
tract, and his testimony in this respect is as 
follows: 

! The Deputy Commissioner. He said he 
felt a tearing in the intestinal tract. He 
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felt no pain prior to this time. He &et 
down and said, “I hurt myself.” 

The Witness. I feel from his history d\nd 
from what we found that he did feel a tear¬ 
ing, that there was a tearing in there . 

By the Deputy Commissioner: 

Q. You say there was something precipi¬ 
tated ?—A. There was something torn in 
there . j 

Q. Irrespective of the pathological find¬ 
ings ?—A. I can’t help that. It is what I 
saw there—something torn there . pi 
course, this infection can get through Ifhe 
lymphatic channels and develops; hut 
people, as a rule,'with a peritoneal abscess 
do not complain of a sudden onset. The 
thing comes on gradually with chills and 
fever and malaise, and then an aching, an 
aching pain which gradually gets progres¬ 
sively wrorse. 

***** 

Q. Doctor Hunter found there wras no 
rupture in the section you sent him.—(A. 
There was a tearing that Doctor Hunter 
found in the mucous membrane that was all 
denuded. (R. 40, 41.) 

This physician was in agreement with Dr. 
Hunter (compare testimony on page 33 of record) 
with respect to the fact that a tiny slit or breaking 
dowrn of muscle fiber in the intestinal tract could 
occur through wilich micro-organisms might press 
themselves and thus escape to places where they 
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could cause damage. In this respect Dr. Murphy 
testified as follows: 

I have not heard Doctor Hunter’s testi¬ 
mony at all, but I have read his report. 
This report stated that there vras no perfora¬ 
tion there. In view of Doctor Hunter’s re¬ 
port that there was not any perforation 
there because of the fact that was not 
shown—a perforation microscopically or 
pathologically. Microscopical or patholog¬ 
ical examination to me does not necessarily 
mean there wasn’t a perforation. There 
can be in our times what we call a perfora¬ 
tion with spontaneous closure, whereby the 
distention, which should be shown by micro¬ 
scopical examination, will show at times only 
the distention of the tissue around this area. 
It is possible that an infection can get out¬ 
side of the sigmoid from a bruise of the in¬ 
testine itself. Of course, I am taking into 
consideration this history that this man had 
(R. 37, 38). 

Dr. Hotvard L. Smith, insurance carrier’s wit¬ 
ness, in a report of February 25, 1936 (R. 55), 
stated that he found a lesion on the rectosigmoidal 
junction which could not he explained, and he and 
several physicians vrho were casually interested in 
the case had a lengthy discussion of the case after 
consideration of the complete history, and their 
conclusion is stated as follows: 

We decided, after lengthy discussion, that 
the calf must have kicked this man in the 


I 

lower left abdomen and in doing so caused 
a rent in the muscular layer of the f\owel, 


allowing the escape of organisms to tile ab¬ 
dominal cavity, some of which may have 
perforated the anterior abdominal [ wall. 
This would explain the existent peritonitis 
and also the gas pocket in the abdominal 
wall (R. 55). 


It will be seen from the foregoing narration of 


the testimony that there was evidence befor^ the 
deputy commissioner, and, although according to 
the view of the United States Supreme Court it is 
not necessary by the use of adjectives to qualify 
the nature of the evidence, it should be obviou^ that 


the evidence is not only “substantial”, but fully 
“competent” as well. 


Authorities 


This case does not turn primarily upon a ques¬ 
tion of law. As a few authorities should be suffi¬ 
cient, the cases cited have been selected for their 
pertinency in a case of this kind. In Hunter v. St. 
Mary’s Natural Gas Company, 122 Pa. Super. 300, 
186 Atl. 325, decided July 1936, the Superior Court 
of Pennsylvania said: 


We have never required that the cause of 
death be established to a medical certainty, 
as that is practically impossible, or thqt an 
autopsy be performed; all that is necessary 
is that, from a history of the case and| the 
symptoms developed, in the professional 
opinion of the doctor, the condition cahsed 
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by the accident contributed to the death 
of the injured person, though “such testi¬ 
mony need not be given in any particular 
language.” 

In the case of George L. Eastman Company v. 
Industrial Accident Commission of California, 186 
Calif. 587, 200 Pac. 17, the court held that where 
two rational conclusions can fairly be drawn from 
the evidence, one sustaining and the other oppos¬ 
ing the right to compensation, the conclusion 
adopted by the Commission is beyond the scope of 
review. The same rule was later approved by the 
United States Supreme Court in the case cited 
above arising under our own Act; namely, Del Vec- 
chio v. Bowers, 296 U. S. 280. 

There can be no doubt that under the authorities 
Hardesty sustained an “injury” on February 15, 
1936, within the meaning of our workmen’s com¬ 
pensation law. Pacific Employers Insurance Com¬ 
pany v. Pillsbury, deputy commissioner (the so- 
called Hansen case), 61 Fed. (2d) 101, which arose 
under the Longshoremen’s Act, the basic provi¬ 
sions of which are applicable in the District of Co¬ 
lumbia, is directly in point. There the employee 
while at work at discharging a ship was engaged in 
strenuous effort when, suddenly, he stooped over 
and held his hand to his chest, exclaiming, like 
Hardesty, “that something must have pulled loose 
inside of me.” Five days thereafter he died. An 
autopsy showed a pneumothorax, the left lung was 
completely collapsed and the pleural cavity filled 
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with fluid, but there had been no tearing of lung 
tissue or covering . The court cited the noted 
English so-called “spanner’’ case of Clover, Clay¬ 
ton & Company v. Hughes, L. R. Appeal Cades 
1910, page 242 (this case has been cited with ap¬ 
proval by your Honors in several local compensa¬ 
tion cases), and Fenton v. Thorley, Appeal Ca^es 
1903, page 443, and held that Hansen’s death fr<|)m 
pneumothorax resulted from an 4 ‘injury” witljiin 
the meaning of the Longshoremen’s Act, holding 
further that an injury to be compensable does hot 
have to result from “extreme violence.” 

In the case of Commercial Casualty Insurant 


ce 


Company v. Hoage, deputy commissioner, 64 Alpp. 
D. C. 158, 75 Fed. (2d) 677, your Honors held tjhat 
the term “accidental injury” within the meaning 
of the compensation law includes any injury unex¬ 
pected or not designed, though the employee be Sub¬ 
ject to physical infirmities at the time, and that it 
may occur notwithstanding that the employee be 
then engaged in his usual and ordinary work, j and 
that such injury need not be external . I 

In Southern Shipping Company v. Lawson, 
deputy commissioner, 5 Fed. Supp. 321, which 
arose under the Longshoremen’s Act, Peyton, the 
employee, began work on board a vessel as hhtch 
tender at 7 o’clock a. m., and worked until about 
5:30 a. m. on the next day, a period of about |22% 
hours, with a short interval for lunch and sujjper. 
About 4:30 a. m. on the following day, although 
he had suffered no external violence such as a fall 
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or a Now, he began to bleed at the nose and mouth 
and complained that he was “bleeding inside.” 
Measures to stop the flow of blood were undertaken. 
He then resumed work with his crew for about one 
hour, and said that he was ‘ 6 feeling fine. ’ ’ He went 
home and lay down to rest, but during that morn¬ 
ing begain raising blood in large quantities, dying 
shortly after noon of the same day. An autopsy 
revealed an aneurism of the descending aorta, 
which had ruptured. The evidence indicated that 
sometimes a rupture is precipitated by violence, 
exertion, or shock, and also that it might occur 
while the victim is at rest or sleeping, and without 
violence. The court in that case held in effect that 
the death of the employee resulted from an injury 
within the meaning of the Longshoremen’s Act, con¬ 
sidering the effect of the labor as producing a 
strain causing the rupture as “a probable result.” 
Sintilar cases that may be cited are Fidelity & 
Casualty Company of New York v. Burris, 59 Fed, 
(2d) 1042 (App. D. C.); Massachusetts Bonding & 
Insurance Company v. Hoage, deputy commis¬ 
sioner, 63 App. D. C. 89, 69 Fed. (2d) 575; London 
Guarantee & Accident Company v. Hoage, deputy 
commissioner, 63 App. D. C. 323, 72 Fed. (2d) 191; 
National Casualty Company v. Hoage, deputy com¬ 
missioner, 64 App. D. C. 33, 73 Fed. (2d) 850; and 
the very similar case in point in principle of Mr. 
Kerper, the local employee whose leg had to be 
removed because thermic changes caused a stop¬ 
ping of circulation in the employee’s leg on an 
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occasion when he had to enter the ice cream harden¬ 
ing rooms of a local ice cream plant, captioned 
Hoage, deputy commissioner, v. Employers Lia¬ 
bility Assurance Corporation, Ltd., 62 App. I}. C. 
77, 64 Fed. (2d) 715. 


CONCLUSION 


I 

In conclusion, further comment with respect to 
statements in appellant’s brief is deemed appro¬ 
priate. It is again pointed out that all that I this 
Honorable Court has to find is that there is evi¬ 
dence to support the findings of fact of the deputy 
commissioner. The court does not have to in¬ 
dulge in adjectival distinctions in considering the 
kind of supporting evidence there is in the record. 
The attention of the court has already been directed 
by the f oregoing narration of testimony to evidence 
that there was a tearing of the tissues of the| em¬ 


ployee on the day of his injuiy. A reasonable 
explanation or opinion was advanced by the physi¬ 
cians (principally witnesses for the insuijanee 
carrier) connecting the injury in the employment 
with the employee’s death. The statements o£ the 
deceased employee with respect to the occurrence 
of the injury, namely, the res gestae statements and 
the later statements, are admissible under the 


statute. 

The appellant at page 22 of its brief states that 
neither Lamont nor Thomas, coemployees, saw any¬ 
thing unusual happen to the deceased on the date 
of the accident. This statement is contradicted by 
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Lamont’s testimony beginning at page 13 and by 
Thomas’s testimony beginning at page 17 of the 
record. Thomas testified specifically that he was 
in a position to see the deceased’s actions (R. 18). 
The appellant’s contention that no one saw this 
accident conflicts with the record in this case, as two 
coemployees were present in the same room with 
deceased at the time and knew all about it. 

Appellant cites as a “decisive case” on the ex¬ 
clusion of hearsay testimony (the pertinence of 
any question of “hearsay testimony” not being ap¬ 
parent) the ease of Carroll v. Knickerbocker Ice 
Company, 218 N. Y. 435. That case is obviously 
not in point as appellant’s brief indicates that the 
witnesses in that ease testified “that they did not 
see any ice fall upon the employee or any accident.” 
The question in that case was whether there was 
any injury. An injury in the present case has been 
proven. The only question is, “Did the injury re¬ 
sult in anything more serious than immediate pain 
which the employee suffered, as shown by his com¬ 
plaints to fellow employees, his wife, and to the 
physicians? 

The appellant says; at page 8 of its brief, that the 
record will show that the widow “had a better ad¬ 
vocate in the Deputy Commissioner than any 
attorney whom she might have retained.” The 
appellee wishes to have the court bear in mind that 
Mrs. Hardesty came before the deputy commis¬ 
sioner without counsel. Learned counsel for the 
appellant, vrho opposed Mrs. Hardesty at the hear- 
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ing, has had many years of experience in represent¬ 
ing insurance carriers in workmen’s compensation 
cases and has, as demonstrated by the record, great 
aptitude in handling medico-legal cases. Had Mrs. 
Hardesty, unlearned in the law or medicine, at¬ 
tempted to handle her own case and interrogate 
medical witnesses before the deputy commissioner 
the result would have been pathetic to say the least. 
The deputy commissioner is an administrative offi¬ 
cer who has to decide the merits of the claims crim¬ 
ing before him. He has the right to inquire into 
the facts, as he did in this case, in order to reach 
the proper decision. The record will show that his 
questions to the witnesses were entirely proper 
pertinent to the issue at hand. Section 23 of ihe 
Longshoremen’s Act provides that technical rifles 
of procedure and common law or statutory rule^ of 
evidence do not bind the deputy commissioner! in 
making an investigation or conducting a hearing. 
The deputy commissioner, under the statute, “ipay 
make such investigation or inquiry or conduct such 
hearing in such manner as to best ascertain phe 
rights of the parties.” The deputy commissioner 
certainly would have been derelict in his duty 
under the law had he not conducted the hearing in 
the present case in the manner in which it was con¬ 
ducted; that is, in an impartial manner to enable 
him to find the facts in the case. If the appellant’s 
counsel had felt that the conduct of the hearing \^as 
in any manner unfair to his client, or biased, he Ijad 
the right to make due objection, at the hearing be- 
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fore the deputy commissioner, in order that the 
record might show wherein he felt aggrieved or had 
reasbn to complain. To do so now is too late. 

Section 20 of the compensation law provides a 
presumption in favor of the claimant in this case 
and it is to the effect “That the claim comes within 
the provisions of this Act.” All the evidence, 
opinion, direct, and circumstantial, forms ample 
basis for the finding of fact that an injury oc¬ 
curred on February 15, 1936, which arose out of 
and in the course of employment and resulted in 
Mr. Hardesty’s death. The insurance carrier, 
however, failed to produce any “substantial evi¬ 
dence to the contrary”, quoting section 20 of the 
Act. ' ; 

It is respectfully submitted that the lower court 
was correct in dismissing the bill of complaint, 
and its action in this respect should be sustained, 
with costs to the appellees. 
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